DEPARTMENT OF COMMERCE
Heber M. Wi s Building, 2NP Floor
160 EAST 300 SOUTH

SALT LAKE CITY, UTAH 84114

BEFORE THE DIVISION OF CONSUMER PROTECTION
OF THE UTAH DEPARTMENT OF COMMERCE

IN THE MATTER OF:

PURDUE PHARMA L.P., a Delaware limited ORDER ON MOTION TO DISMISS
partnership; PURDUE PHARMA INC., a New OF THE SACKLER RESPONDENTS
York Corporation; THE PURDUE
FREDERICK COMPANY INC., a

Delaware corporation; RICHARD SACKLER,
M.D., individually and as an owner, officer,

director, member, principal, manager, and/or DCP Legal File No. CP-2019-005
key employee of the above named entities; and
KATHE SACKLER, M.D., individually and as DCP Case No. 107102

manager, and/or key employee of the above
named entities;

|
an owner, officer, director, member, principal, _ |
Respondents.

On April 9, 2019, Richard Sackler and Kathe Sackler filed a Motion to Dismiss the
Notice of Agency Action and the Citation filed by the Division of Consumer Protection (the
“Division”). On the same date, Purdue Pharma, L.P., Purdue Pharma, Inc. and Purdue Frederick
Company filed a separate Motion to Dismiss the Notice of Agency Action and the Citation filed
by the Division. Richard Sackler and Kathe Sackler rely on their own motion to dismiss and also
on the separate arguments from the Purdue Respondents’ motion to dismiss.

All five respondents will sometimes be referred to collectively herein as the
“Respondents.” Richard Sackler and Kathe Sackler will sometimes be referred to collectively
herein as the “Sackler Respondents.” Purdue Pharma, L.P., Purdue Pharma, Inc. and Purdue

Frederick Company will sometimes be referred to collectively herein as “Purdue.”



FACTUAL SETTING AND ALLEGATIONS OF THE CITATION

For the purposes of this motion to dismiss (the “Motion”), the following assertions or

allegations of the parties are deemed to be correct.

l.

The Respondents, Richard Sackler and Kathe Sackler, are engaged in multiple legal
actions related to the issues raised in the Division’s Notice of Agency Action (the
“NOAA”). Respondents assert that “the Division’s claims are similar to other actions
filed in courts across the country.” Respondents’ Opposition to Renewed Motion to
Convert Informal Proceeding, p.2.

Included among these other actions is a civil action filed in calendar year 2017 in the
Federal District Court of Ohio, Northern District, as Case No. 1:17-CV-2804 (MDL No.
2804) (the “MDL”). At the argument on the Motion to Convert Informal hearing in the
present proceeding, counsel for the Sackler Respondents acknowledged that the Sacklers
had been named in at least one of the MDL cases.

Facts Pertaining to Respondent Kathe Sackler and Respondent Richard Sackler:

The Division brought its action against only two of the members of the board of directors.
The Division asserts that Richard Sackler and Kathe Sackler were not merely board
members but were executive officers of the Purdue companies. Citation, 1 5; 6; 129;
125-60.

The Purdue Board of Directors, when Kathe Sackler and Richard Sackler were members,
chose to expand the sales force with no exception made for Utah. Div. Opp’n to Sackler
Resp’ts Mot. to Dismiss, 22 (citing PK'Y 18312603 at -2620 (Ex. 28)); see also Citation,
127. Purdue has given $200,000 in gifts and other payments to prescribers during the
five-year period between 2013-2017 and Purdue employed 186 sales representatives in

Utah to visit prescribers in their medical offices for direct marketing, visiting 5,000 Utah
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prescribers. Div. Opp’n to Sackler Resp’ts Mot. to Dismiss, 35-6 (citing Citation, 9 26).

. Neither Richard Sackler nor Kathe Sackler are domiciled in Utah. Kathe Sackler resides

in and is domiciled in Connecticut. Kathe Sackler has declared that she has never been to
Utah. Decl. Kathe Sackler, 9 2. Richard Sackler is domiciled in Florida but does own a
vacation home in Alta, Utah. Decl. Richard Sackler, § 2. Richard Sackler has declared
that he has not maintained an office in Utah, Decl. Richard Sackler, § 2. Whether
characterized as an “office” or not, the Division asserts that Richard Sackler has
conducted business from his Alta home, has invited business communication to be
directed to his Alta home and has offered his Alta home as a place for business
conferences (see infra, 99 13 through 19).

Richard Sackler and Kathe Sackler each personally directed the unfair, deceptive and
otherwise unlawful conduct as members of the Purdue Board of Directors as well as
Purdue executive officers and owners of the “global Sackler pharmaceutical enterprise.”
Citation, 99 125; 129. The Board of Directors is hands-on and is the de-facto CEO. /d. at
9 126. The Board reports controlled company communications, monitoring sales
representatives, promotion messages, strategies, drug saving cards, and territories. /d. at
127. The “Region 0 program for identifying prescribers and pharmacies included 17
prescribers in Utah and was controlled by the Board. /d.

Richard Sackler and Kathe Sackler concealed their conduct through many actions:
Respondents controlling misleading promotions pushed by sales representatives
nationwide, including Utah (Citation, § 8); the Respondents disseminating misstatements
through media and physician guidelines (id. at 9 16; 113); the Respondents’ controlling

fraudulent marketing mischaracterizations of the risks and benefits of its products (id. at




10.

11.

12.

9 32; 164; 168; 174); the respondents sponsoring training sessions where opioid
addiction was represented as rare (id. at ¥ 63); and aiding in the misleading promotion of
12-hour dosing “as providing 12 continuous hours of pain relief with each dose” (id. at
73).
At the Sackler Respondents’ direction, Purdue has continued to promote, directly and
indirectly, deceptive marketing messages that misrepresent, and fail to include material
facts about, the dangers of opioid usage in Utah, despite knowing that these marketing
messages are false, in order to increase their sales, revenues, and compensation. /d. at
161.

ichard Sackler and Kathe Sackler directed Purdue’s employment of opioid sales
representatives in Utah, their methods, and tactics used during sales visits. Div. Opp’n to
Sackler Resp’ts Mot. to Dismiss, 30; (Citation, ¥ 127; 133; 141-5; 152; 154).
Richard Sackler and Kathe Sackler knowingly and intentionally engaged in aggressive
marketing to overstate the benefits and misstate and conceal the risks of treating chronic
pain with opioids, which included marketing to Utah (Citation, 99 162-74).
Purdue’s marketing records reveal that Purdue sales representatives distributed savings
cards to Utah prescribers and encouraged Utah prescribers and their staff to distribute
them to Utah consumers. /d., at 10 (citing Citation, ¥ 127). The Division alleges that
Richard Sackler and Kathe Sackler knew that continuing efforts to employ deceptive
marketing would contribute to the opioid epidemic in Utah. /d. (citing Citation, 9§ 117).
At least two of the key opinion leaders -- Dr. Webster and Dr. Perry Fine -- live and work
in Utah. Id. at 31 (citing Citation, 94-5). Dr. Webster is alleged to have received Purdue

funding to develop and teach an online program titled Managing Patient’s Opioid Use:
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14.

Balancing the Need and Risk, which deceptively instructed screening tests for overdoses.
Id. at 14; 31 (citing Citation, 9 17; 94-5).

Facts Pertaining Particularly to Respondent Richard Sackler:
Although there may be some dispute as to specific time periods when Richard Sackler
served on Purdue boards or the offices that he held, it is acknowledged that Richard
Sackler “served on the Board of Directors of (i) Purdue Pharma Inc. (“PPI”) throughout
the [period of January 1, 1996] until July 24, 2018 and (ii) The Purdue Frederick
Company (“PFC”) throughout the [period of January 1, 1996] until March 7, 2005. Decl.
Richard Sackler, § 3. Richard Sacker served as Co-Chairman of I I from March 4, 2003
until May 11, 2007. He also served as Co-Chairman of Purdue Pharma L.P. (“PPLP”),
which has no directors, from March 4, 2003 until May 11, 2007. Richard Sackler also
asserts that other “than holding the title of President of PPLP and PI from December 1,
1999 until March 4, 2003, and Senior Vice President of PFC throughout the [period of
January 1, 1996] through March 7, 2005 he was not an employee or officer of PPLP,
PPI or PFC. Decl. Richard Sackler, § 3.
Richard Sackler oversaw the launch of OxyContin and had worked for Purdue for 43-
years in various capacities including Chairman of the Board of Directors and head of
marketing. Citation at ¥ 132; 144. Richard Sackler was a micromanager and heavily
involved in marketing plans, perceptions, approaches, sales forecasts, and listings of top
ranking sales representatives (“Toppers”). Id. at ] 133; 143-4; Div. Opp’n to Sackler
Resp’ts Mot. to Dismiss, 17 n. 8 (citing PPLPC039000000157). Richard Sackler is also
alleged to have directly promoted the false idea that there was no maximum dose of

OxyContin, even though there were risks of addiction, overdose, and death at higher
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16.
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18.

19.

doses. Id. at § 147.

Richard Sackler was willing to use his Alta home to house speakers at Utah conferences
and conducted an unspecified amount of Purdue related work there. Div. Opp’n to
Sackler Resp’ts Mot. to Dismiss, 8; 16; 17 (quoting Citation,  5).

He also arranged to conduct Purdue related business at his Alta vacation home in January
2002. Id. at 27 n. 49 (citing PPLP045000006550).

He conducted business from Alta in January 2008 (id. at 22 n. 31 (citing
PPLPC042000016733) and in January of 2010 (id. n. 31 (citing I 1D9316100460).
Writing from the Alta home, Richard Sackler gives direction that “[t]here are other
dimensions that might be tried including political influence. We need a rapid assessment
of the likely situations that are pertaining here so that we can choose the appropriate
strategy. Just hammering along the route we’ve taken might be right or might be very
wrong.” Div. Opp’n to Sackler Resp’ts Mot. to Dismiss, 22 n. 31 (citing
PDD9316100462).

As late as December 2016, Richard Sackler arranged to conduct Purdue related business
at his Alta home leaving express instructions to contact him there. Div. Notice of Two
Supp. Exs., Ex. B (citing PPLPC035000260437).

Documents also indicate that Richard Sackler had detailed information on pharmacies in
Utah, specifically visiting Jolley’s Pharmacy in January of 2002. Div. Opp’n to Sackler
Resp’ts Mot. to Dismiss, 27 n. 52 (citing PPLPC012000023080); see also, Citation, 9 8,
127. Such information indicates that he reported a Utah in-store investigation and

meeting with the owner of the Jolley compounding pharmacy. /d. He also confirmed his

knowledge of Jolley Pharmacy and its owner in November of 2006. Id. at 27 n. 53 (citing
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PPLPC019000112417).

iil. Facts Pertaining Particularly to Respondent Kathe Sackler:

20. Although there may be some dispute as to specific time periods when Kathe Sackler
served on Purdue boards or the offices that she held, it is acknowledged that Kathe
Sackler “served on the Board of Directors of (i) Purdue Pharma Inc. (“PPI”) throughout
the [period of January 1, 1996] until September 27, 2018; and (ii) The Purdue Frederick
Company (“PFC”) throughout the [period of January 1, 1996] until March 7, 2005. Decl.
Kathe Sackler, § 3. Kathe Sackler also asserts that other “than holding the title of Senior
President of PPLP and PPI from December 1, 1999 until May 31, 2007, and Vice
President of PFC from March 7, 2005 through March 7, 2005, she was not an employee
or officer of PPLP, PPI or PFC. Decl. Kathe Sackler, 9§ 3.

21. The Division asserts that Kathe Sackler was a board member since the 1990s and was a
Senior Vice President and her goal was to ensure the broadest possible market for
OxyContin.! Citation, 4 151-2.

22. Kathe Sackler was involved in marketing messages as the Product Pipeline and Strategy
memorandum she received (id. at § 153) shows she was aware of the literature physicians
would receive and take as true.

23. Kathe Sackler was involved with formulating marketing messages with the “field force
expansion plan” to increase sales representatives detailing visits to prescribers to reach
sales projections and earnings targets. /d. at 9 154-6.

24. In September 2014, Kathe Sackler was involved with Project Tango, which was a plan

for Purdue to expand into the business of selling drugs to treat opioid addiction to

" For purposes of the Motion, the more specific allegations of the Kathe Sackler Declaration are accepted as the facts
in this proceeding.




become “an end-to-end pain provider.” /d. at §§ 157-8. Even though Project Tango was

not adopted (id. at §160), the Division alleges that Kathe Sackler had routine involvement

with marketing messages and allocating sales representatives (Div. Opp’n to Sackler

Resp’ts Mot. to Dismiss, 35-6 (citing Citation, § 26)) pertaining to Utah.

LEGAL STANDARD

“When determining whether a trial court properly granted a rule 12(b)(6) motion to
dismiss, we accept the factual allegations in the complaint as true and consider them and all
reasonable inferences to be drawn from them in a light most favorable to the plaintiff.” St.
Benedict's Dev. Co. v. St. Benedict’s Hospital, 811 P.2d 194, 196; 1991 Utah LEXIS 36.
Because U.A.C. R151-4-302 directly incorporates the Utah Rule of Civil Procedure (“URCP”)
with regard to motions to dismiss, decisions of the Utah appellate courts interpreting the URCP
are controlling law in this administrative proceeding.

It is to be noted that many pages of the Sackler Motion and of the Division’s opposition
memorandum set forth the factual perspective of the parties with regard to the Citation. Multiple
factual assertions and factual attacks on the Citation’s allegations or in support of the Citation are
made in the memoranda. Except for specific categories of factual allegations or documents
relating to the personal jurisdiction issue (as addressed below in section III of this Order), the
remaining factual allegations are inappropriate to a motion to dismiss. While helpful to provide
context, or at least the context as viewed by the respective parties, they cannot form the basis for

granting or denying a motion to dismiss as a matter of law.
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ANALYSIS
I.  The Unsolicited Surreplies of the parties to this Motion shall be disregarded.

The Division filed a surreply on the Motion to Dismiss of the Sackler Respondents by
means of a letter dated May 24, 2019, which was not solicited by the administrative law judge.
The Sackler Respondents objected to the filing of the Division’s surreply and filed their own
unsolicited surreply by means of a letter dated May 29, 2019.

The Motion will be determined on the basis of the properly filed memoranda and the
additional research of the Tribunal. The surreplies of the parties will be disregarded.

11. he Order on the Purdue Motion to Dismiss resolves the motions the Sackler
Respondents based upon the Purdue motion.

he Sackler Respondents refer both generally and specifically to arguments made in the

Purdue Motion to Dismiss. Specific reference is made at Motion pp. 31-32 to Purdue’s UCSPA’s

safe harbor provisions (Purdue Motion at § I1.A.); Purdue’s UCSPA Section 13-2-6(3) argument

about enforcing only those violations currently engaged in by respondents (Purdue Motion at §

I1.c); and Purdue’s argument that the Division’s unconscionability claims can only be brought in

a state district court and not in an administrative tribunal (Purdue Motion at § 11.D). The rulings

on these issues are contained in the Order on the Purdue Motion to Dismiss and are not addressed

here extensively, or at all.

III.  Although the Motion is a motion to dismiss, this Tribunal may look behind the
allegations of the Citation at properly filed affidavits and supplemental documents
relative to the issue of personal jurisdiction.

On the issue of jurisdiction, affidavits and documentary evidence can be examined at the
motion to dismiss stage of the proceeding. The Division must make only a prima facie showing

of personal jurisdiction. Any disputes in the documentary evidence are resolved in favor of the

Division. See Venuti v. Cont’l Motors, Inc., 414 P.3d 943, 948; 2018 Utah App. LEXIS 2.




To subject a nonresident defendant to a court's judgment, the court must have personal
jurisdiction. Gardner v. SPX Corp., 2012 UT App 45, § 12,272 P.3d 175. Where the
court bases its decision on documentary evidence alone, "the plaintiff must simply make

a prima facie showing of personal jurisdiction." Go Invest Wisely LLC v. Barnes, 2016

UT App 184, 49, 382 P.3d 623 (citation and internal quotation marks omitted). "The

plaintiff's factual allegations are accepted as true uniess specifically controverted by the

defendant's affidavits or by depositions, but any disputes in the documentary evidence are
resolved in the plaintiff's favor. /d (citation and internal quotation marks omitted).

At oral argument on the Motion, the parties agreed that this Tribunal should rely upon the
guidance of the case of Starways, Inc. v. Curry, 980 P.2d 204, 206; 1999 Utah LEXIS 86.Mot to
Dismiss Oral Arg. Tr., May 21, 2019, 151-2. Starways and the case of Anderson v. Am. Soc’y of
Plastic & Reconstructive Surgeons, 807 P.2d 825, 827; 1990 Utah LEXIS 94, establish that the
Tribunal may rely upon documentary evidence alone, including affidavits, permit discovery, or
hold an evidentiary hearing. /d. at 827. The parties agreed that discovery and an evidentiary
hearing on jurisdiction would not be employed in this matter, and this Tribunal will rely upon the
Citation, the affidavits of the Sackler Respondents and on other documentary evidence properly
before it.

IV.  This Tribunal has Personal Jurisdiction over the Individual Respondents

The assertion of personal jurisdiction over a nonresident defendant or respondent depends
on the existence of two things: a statutory basis to assert jurisdiction over the person and no
constitutional bar to doing so. (See, Inre W.A., 63 P.3d 607, 611; 2002 Utah LEXIS 214) There is
a statutory basis for asserting jurisdiction over the Sackler Respondents and, based on the
allegations as they now exist, no constitutional bar to that assertion.

To subject a nonresident defendant to a judgment in Utah, there must be personal
jurisdiction. ClearOne, Inc. v. Revolabs, Inc., 369 P.3d 1269, 1272; 2016 Utah LEXIS 37. The

analysis here will address Utah and United States Supreme Court decisions over a period of years,

applying such cases to the particular facts of this proceeding. We must harmonize these decisions
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and give proper consideration to any recent trends in the law. As evidenced below, the Utah
Supreme Court has extensively relied upon the latest United States Supreme Court decisions.

For a motion to dismiss for lack of personal jurisdiction, factual allegations in the citation
are accepted as true and considered in a light most favorable to the nonmoving party. Fenn v.
MLeads Enters., P.3d 706, 709; 2006 Utah LEXIS 8. "The plaintiff's factual allegations are
accepted as true unless specifically controverted by the defendant's affidavits or by depositions,
but any disputes in the documentary evidence are resolved in the plaintiff's favor." Go Invest
Wisely, LLC v. Barnes, 382 P.3d 623, 627; 2016 Utah App. LEXIS 194; Hunsaker v. Am.
Healthcare Capital, 340 P.3d 788, 791; 2014 Utah App. LEXIS 281. In this analysis on
jurisdiction, the statements set forth above in the Factual Setting section of this Order have been
relied upon.

At oral argument on the Motion, the parties agreed that jurisdiction in this matter could
only be based upon a finding of specific personal jurisdiction, as general jurisdiction is not
present. General jurisdiction is appropriate only when affiliations with the state are so
"continuous and systematic” as to render the nonresident essentially “at home in the forum
State.” Daimler AG v. Bauman, 571 U.S. 117,137 (2014); 2014 U.S. LEXIS 644; ClearOne,
Inc., 369 P.3d at 1282.

Specific personal jurisdiction "gives a court power over a defendant only with respect to
claims arising out of the particular activities of the defendant in the forum state." Arguello v.
Industrial Woodworking Mach. Co., 838 P.2d 1120, 1122; 1992 Utah LEXIS 68. Consequently,
"personal jurisdiction is only proper if we determine that (1) the Utah long-arm statute extends to

defendant's acts or contacts, (2) plaintiff's claim arises out of those acts or contacts, and (3) the
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exercise of jurisdiction satisfies the defendant's right to due process under the United States
Constitution." Fenn, 2006 UT 8. 9 8, 137 P.3d 706.

In its 2018 pronouncement on the subject, the Utah Supreme Cou  gives guidance that
to determine whether a state court can exercise specific jurisdiction, courts conduct a two-part
inquiry: (1) do the plaintiff's claims come within the reach of the state's ¢ g-arm statute; and (2)
are the defendant's contacts with the state sufficient to satisfy constitutional due process. Venuti
v. Cont'l Motors Inc., 414 P.3d 943, 948; 2018 Utah App. LEXIS 2 (quoting Arguello, 838 P.2d
at 1122). Thus, the first question is whether there exists a statutory basis for asserting personal
jurisdiction over the Sacklers.

A. Statutory Basis to Assert Jurisdiction

The Division need not rely here on the general long-arm statute found in U.C.A. Section
78B-3-205, but may rely upon the long-arm provisions of the UCSPA. The Utah Supreme Court
has noted that in assessing personal jurisdiction over a nonresident defendant the tribunal may
rely upon "any Utah statute affording it personal jurisdiction, not just Utah's long-arm statute”. In
re WA, 63 P3 at6l12.

In Utah, a person violating the UCSPA is subject to the personal juriédiction if:

(1) the violation or attempted violation is committed wholly or partly within the
?itstec;onduct committed outside the state constitutes an attempt to commit a
violation within the state; or
(ii1) transactional resources located within the state are used by the offender to
directly or indirectly facilitate a violation or attempted violation.
U.C.A. §13-2-6(4)(a).
As alleged in the Citation, the actions of Richard Sackler and Kathe Sackler constituted a

violation of the UCSPA within the state of Utah. A sufficient statutory basis exists to confer

personal jurisdiction over the Sackler Respondents, if due process requirements are met.
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Section 13-11-4(1) of the UCSPA states that a “deceptive act or practice by a supplier in
connection with a consumer transaction violates this chapter . . .” A “supplier” is defined in the
UCSPA as “a seller, lessor, assignor, offeror, broker, or other person who regularly solicits,
engages in, or enforces consumer transactions, whether or not he deals directly with the
consumer.” U.C.A. Section 13-11-3(6). Under these provisions, the allegations of the Citation
are sufficient to implicate Richard Sackler and Kathe Sackler as suppliers and as persons who
participated in deceptive acts in connection with engaging in and enforcing consumer
transactions in violation of the UCSPA. This liability is established within the meaning of the
statute and in long-standing Department of Commerce precedent.

Application of this principle is not based in any regard on the theory of piercing the
corporate veil. The Division does on rely upon such theory and no facts are pileaded that would
support such a claim.

Personal liability of the Sackler Respondents under the statutory provisions of the
UCSPA finds support in the recent Utah case of Tub City et al. v. Utah Division of Consumer
Protection, Civ. No. 170902052 (Utah 3d. Jud. Dist. 2018). In Tub City, an individual who was
an officer of the entity respondent was found personally liable for UCSPA violations without
regard to the piercing of the corporate veil or of personal fraudulent representations of the
individual respondent.

It is acknowledged that in 7ub City the individual respondent had direct contact with the
Utah consumers, a fact not in evidence here. However, the Utah statute is not as narrow as the
particular facts of the Tub City case. As noted, the statute specifically provides that a person is a

supplier “whether or not he deals directly with the consumer.” The fact that the Sackler
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Respondents did not directly deal with a Utah purchaser of opioids does not preclude their
personal liability under the UCSPA.

Utah is not alone in adopting consumer protections statutes that impose liability on
officers or directors of entities engaged in consumer transactions within their respective states.
Like Utah, the state of Ohio adopted the Uniform Consumer Protection Act. Ohio Rev. Code
Ann. § 1345.01. In Garber v. STS Concrete Co., LLC, 991 N.E.2d 1225; 2013 Ohio App.
LEXIS 2774, the Court of Appeals of Ohio found liability of both an entity and its owner under
two distinct Ohio consumer protection statutes, the Ohio Consumer Sales Practices Act (the
“CSPA”) and the Ohio Home Solicitation Sales Act. The Garber court stated that

[i]n certain contexts, however, individuals can be held to answer for the actions of the

company. Violations of the CSPA offer such a context. Where officers or shareholders

of a company take part or direct the actions of others that constitute a violation of the

CSPA, that person may be held individually liable.

Garber, 991 N.E.2d at 1233. The Citation in the present proceeding sufficiently alleges that the
Sackler Respondents directed the actions of others that constituted a violation of the consumer
protection statute.

The State of Maryland applies its consumer protection statutes in a manner such that
officers and agents of a corporation or limited liability company may be held personally liable
when they direct, participate in, or cooperate in the prohibited conduct. An example of this
personal liability by an officer of an entity was found for violations of the Maryland consumer
protection statute called the Maryland Commercial Electronic Mail Act (MCEMA). MaryCLE,
LLC v. First Choice Internet, Inc., 890 A.2d 818; 2006 Md. App. LEXIS 2, applies this statute

and the Maryland Court stated that officers may be individually liable for the “wrongdoing that

is based on their decisions.” /d. at 845. The MCEMA statute employs the term “merchant”
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instead of “supplier” in identifying liable parties, but the effect of imposing liability on the
officers of an entity is the same.? Md. Code Ann., Com. Law § 13-101.

The Supreme Court of the State of Washington has also imposed personal liability on
officers of a company on the basis of the State’s consumer protection statute. Grayson v. Nordic
Constr. Co., 599 P.2d 1271, 1274; 1979 Wash. LEXIS 1424. While denying liability on a
piercing of the corporate veil theory, the court stated:

Although the trial court improperly pierced Nordic's corporate veil on the alter ego
theory, we nonetheless find that personal liability was properly imposed on Bergstrom
under the rule enunciated in State v. Ralph Williams' North West Chrysler Plymouth, Inc.,
87 Wn.2d 298, 553 P.2d 423 (1976). If a corporate officer participates in wrongful
conduct or with knowledge approves of the conduct, then the officer, as well as the
corporation, is liable for the penalties. State v. Ralph Williams' North West Chrysler
Plymouth, Inc., supra; Johnson v. Harrigan-Peach Land Dev. Co., 79 Wn.2d 745, 489
P.2d 923 (1971). In Ralph Williams, this court considered a deceptive practice in
violation of the Consumer Protection Act to be a type of wrongful conduct which
justified imposing personal liability on a participating corporate officer.

Grayson, 599 P.2d at 1271.

The Supreme Court of the State of Wisconsin has also addressed this issue in the context
of a consumer protection statute. In Stuart v. Weisflog’s Showroom Gallery, Inc., 746 N.W.2d
762; 2008 Wisc. LEXIS 17, the Wisconsin Court found a corporate officer liable for violations
of the Wisconsin Home Improvement Practices Act (HIPA). In confirming this holding, the
Court quoted the statute and analyzed its implications by saying:

The HIPA envisions that a person, such as Weisflog, may be personally liable given
s plain language which reads: "'Seller' means a person engaged in the business of making
or selling home improvements and includes corporations, partnerships, associations and

any other form of business organization or entity, and their officers, representatives, agents
and employees." Wis. Admin. Code § ATCP 110(5) (emphasis in original). Furthermore

2 In denying the grant of a motion to dismiss on imposing liability on an officer of the entity, the MaryCLE court
relies upon a Maryland Consumer Protection Act (MCPA) case B&S Marketing Enters. v. Consumer Protection
Div., 835 A.2d 215; 2003 Md. App. LEXIS 140; cert denied, 844 A.2d 427 (2004); 2004 Md. LEXIS 140. The
MaryCLE case states, without any authority arising from the language of the statute, that this personal liability under
the MCEMA and the MCPA is found on the basis that violations of these two statutes is “in the nature of a tort.” No
reliance upon such a characterization is warranted or required with regard to the UCSPA.
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Wis. Stat. § 100.20(5) states: "Any person suffering pecuniary loss because of a violation
by any other person of any order issued under this section may sue for damages therefore
... and shall recover twice the amount of such pecuniary loss, together with costs, including
a reasonable attorney's fee." (emphasis in original).

We hold that a corporate employee may be personally liable for acts, he or she
takes on behalf of the corporate entity that employs him or her, that violate the HIPA.
Accordingly, such violations may create personal liability for individuals who are alleged
to be responsible for prohibited, unfair dealings and practices.

Stuart, 746 N.W.2d at 774.

To be sure, the Division will have the burden of proof at the administrative hearing to
establish that the Sackler Respondents were responsible for practices that constituted violations
of the UCSPA, but the Citation sufficiently alleges that the Sackler Respondents were the
individuals who were the actual decision makers that directed the violative conduct.

U.C.A. Sections 13-11-4(1) and 13-11-3(6) speak to liability only and do not purport to
state an additional basis for personal jurisdiction independent from the long-arm provisions of
U.C.A. 13-2-6(4)(a). Nothing in the statutory language indicates that the legislature intended to
expand the scope of personal jurisdiction by imposing liability on those who, by definition, are
suppliers. As between states that do not impose liability on officers of an entity for deceptive acts
in the consumer protection arena, and states that do (e.g. Utah, Ohio, Maryland, Washington and
Wisconsin as referenced above), it would be remarkable indeed if a state legislature, by the mere
stroke of a pen (in adding a provision to its consumer protection laws creating such personal
liability) could concomitantly create personal jurisdiction over such individuals, regardless of
minimum contacts or the due process requirements of the Fourteenth Amendment.

The Utah Supreme Court in the case of MFS Series Trust 11l v. Grainger, 96 P.3d 927,

2004 Utah LEXIS 128, addresses a provision of the Utah Uniform Securities Act that imposes

liability on those who directly control a seller of securities or upon an officer or director of the
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seller.? The Supreme Court made the distinction between being liable for a securities violation
and whether there was personal jurisdiction over the liable party. The Court said:
Liability and jurisdiction are independent. Liability depends on the relationship between
1e plaintiff and the defendants and between the individual defendants; jurisdiction depends
only upon each defendant's relationship with the forum." Sher v. Johnson, 911 F.2d 1357,
1365 (9th Cir. 1990) (citing Shaffer v. Heitner, 433 U.S. 186, 204, 53 L. Ed. 2d 683, 97 S.
Ct. 2569 & n.19 (1977)). Section 61-1-22(4) speaks to liability only and does not purport
to grant personal jurisdiction. Nothing in the statutory language indicates that the
legislature intended to do so. Even if the statute attempted to confer personal jurisdiction,
due process would still require an analysis of minimum contacts. Permitting allegations of
liability under Utah's securities laws to automatically give rise to personal jurisdiction,
without first considering whether each defendant "purposefully availed" himself of the

benefits and protections of Utah's laws, would be to ignore the due process requirements
of the Fourteenth Amendment.

See International Shoe, 326 U.S. at 316.

At oral argument on the Motion (Mot. to Dismiss Oral Arg. Tr., May 21, 2019, 114-9;
161:15-16), counsel for Richard Sackler referred to the 1984 decision of the United States
Supreme Court of Keeton v. Hustler Magazine, Inc., 465 U.S. 770; 1984 U.S. LEXIS 40. The
Keeton Court stated that the “jurisdiction for a corporate officer or director must be based on that
officer or director’s conduct specifically aimed at the state and not based on corporate conduct.”
Further, “[j]urisdiction over an employee does not automatically follow from jurisdiction over
the corporation which employs him. Each defendant’s contacts with the forum state must be
assessed individually.” /d. at 781 n.13. The Utah Supreme Court in the MFS case stated similarly
that “[m]ere corporate status can never be the basis for jurisdiction. Each defendant’s contacts
with the forum state must be assessed individually.” MFS Series Tr. 111, 96 P.3d at 931.

No personal jurisdiction was found over the defendants in the MFS case. However, the

MEF'S court observes at page 932 that the plaintiffs in the MFS case had to “rely solely on

> U.C.A. Section 61-1-22(4) imposes liability on “[e]very person who directly or indirectly controls a seller or buyer
... fant =very partner, officer, or director of such seller or buyer . . . who materially aids in the sale . . .”

17




4 O

defendants’ status as officers or directors of the corporation to support personal jurisdiction over
them.” As discussed in further detail below, that is not the case in the present proceeding. Here
the Division alleges, inter alia, that at “the Sackler Respondents’ direction, Purdue has continued
to promote, directly and indirectly, deceptive marketing messages that misrepresent, and fail to
include material facts about, the dangers of opioid usage in Utah, despite knowing that these
marketing messages are false, in order to increase their sales, revenues, and compensation”
Citation, § 161. Having found that Utah law subjects the Sackler Respondents to Utah’s
jurisdiction for the alleged violations of the UCSPA, we now analyze the Sackler Respondents’
Utah contacts relevant to the alleged violations to see if the Constitution forbids Utah’s exercise
of specific personal jurisdiction over the Sackler Respondents.

B. The assertion of personal jurisdiction by this tribunal does not violate the
Sackler Respondents’ Constitutional Due Process Rights

For specific personal jurisdiction, the United States Supreme Court has interpreted the Due
Process Clause of the Fourteenth Amendment to permit the state personal jurisdiction over a party
when the party has "minimum contacts with [the state] such that the maintenance of the suit does
not offend 'traditional notions of fair play and substantial justice." Int'l Shoe Co. v. Wash., Office
of Unemployment Comp. & Placement, 326 U.S. 310, 316; 1945 U.S. LEXIS 1447. For minimum
contacts, the focus is on "the relationship among the defendant, the forum, and the litigation.”
Calder v. Jones, 465 U.S. 783, 788; 1984 U.S. LEXIS 41.

For purposes of specific jurisdiction, these contacts "must be the basis for the plaintiff's
claim." Arguello, 838 P.2d at 1123. This analysis focuses the court's attention on "the
relationship of the defendant, the forum, and the litigation to each other." /d. (citation and

internal quotation marks omitted). Venuti, 414 P.3d at 948.
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The Sackler Respondents minimize their relationship with the State of Utah and have
filed brief affidavits to state their position that they do not have minimum contacts with the
forum. As instructed by the Starways case, the statements in both affidavits are accepted as facts
for the purpose of the Motion, as they have not been contested by affidavits of the Division.
Starways, 980 P.2d at 206. On the other hand, the Citation recites certain specific actions of the
Sackler Respondents that the Division asserts show contacts with the forum.

In evaluating the relationship of the Sackler Respondents, the forum and the litigation to
each other, the Starways case is instructive in assessing minimum contacts and evaluating the
parties’ alleged facts. Starways was a Nevada corporation with its principal place of business
located in Utah. The defendants were doing business as Curry & Chase Marketing and were
accused of defamatory communications “both in personal conversations and in nationally
broadcast facsimile transmissions.” Starways further alleged that the acts giving rise to the
causes of action occurred in the State of Utah, as well as many other states simultaneously.
Starways brought its action against the California individual defendants, Chase and Curry, in
Utah and the Utah Supreme Court determined that there was personal jurisdiction.

In analyzing those actions that gave rise to establishing minimum contacts, the Utah
Court stated:

Both defendants deny that they individually transmitted facsimiles into Utah. The
court below, however, properly focused on what Chase and Curry failed to
establish in their affidavits. Neither Chase nor Curry stated that they did not cause
facsimile transmissions to be sent into Utah. Moreover, nowhere in the affidavits
can be found a denial of the complaint's allegation that the defendants made
defamatory statements "in personal conversations" with persons located in Utah.
In the absence of such specific denials, we agree with the district court's
conclusion that the defendants failed to contradict Starways' allegations of
personal jurisdictional. (emphasis in original) See Anderson, 807 P.2d at 827

("The plaintiff's factual allegations are accepted as true unless specifically
controverted.").
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Starways, 980 P.2d at 206.

The only thing asserted by the Sackler Respondents in their affidavits here is their place
of residence and domicile, and their periods of service as officers and/or directors of some of the
Purdue entities. The Sackler Respondents failed to deny that they caused the UCSPA violations
in the State of Utah and failed to deny that that they had exercised the control necessary to make
Purdue violate the UCSPA. The Sackler Respondents failed to contradict the Division’s
allegations of personal involvement that might give rise to jurisdiction. Therefore, the
unrebutted allegations of the Citation are accepted as the facts in this case for the purpose of the
Motion.

The post-Walden decision of the Venuti court observes that the United States Supreme
Court has suggested two modes of analyzing the question of whether minimum contacts are
present: the “arising out of”” test and the “stream of commerce” test. Both tests support the
exercise of specific jurisdiction in this proceeding.

The Venuti Court stated that under “the “arising out of” test, the defendant's contacts
must be sufficiently related to the plaintiff's claim so that it can be said that the claim arises out
of these contacts. Arguello, 838 P.2d at 1124 . . . “Ultimately, due process is not satisfied by the
quantity of the contacts with the state, but ‘rather upon the quality and nature’ of the minimum
contacts and their relationship to the claim asserted." /d. at 1123 (emphases omitted) (quoting
International Shoe, 326 U.S. at 319), Venuti, 414 P.3d at 949.

Based upon the facts recited in paragraphs 3 through 12 of that portion of the Factual

Setting of this Order under the heading “Facts Pertaining to Respondent Kathe Sackler and
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Respondent Richard Sackler” there are sufficient contacts to establish the personal minimum

contacts of the Sackler Respondents with the State of Utah.
The Venuti court also addresses the “stream of commerce” test of personal jurisdiction.

The Venuti court states that:
The "stream of commerce" theory of specific jurisdiction developed in product-liability
cases to address the situation where "the seller does not come in direct contact with the
forum state but does so through intermediaries such as retailers or distributors." American
Law of Prods. Liab. 3d Stream of commerce theory § 48.85 (2017). "Typically, in such
cases, a nonresident defendant, acting outside the forum, places in the stream of
commerce a product that ultimately causes harm inside the forum." Goodyear Dunlop
Tires Operations v. Brown, 564 U.S. 915,926, 131 S. Ct. 2846, 180 L. Ed. 2d 796 (2011)
(emphasis omitted). Under this theory, if the sale of a product "is not simply an isolated
occurrence, but arises from the efforts of the manufacturer or distributor to serve directly
or indirectly, the market for its product in other States," then "it is not unreasonable to
subject it to suit in one of those States if its allegedly defective merchandise has there
been the source of injury to its owner or to others." World-Wide Volkswagen Corp., 444
U.S. at 297.

Venuti, 414 P.3d at 950.

The Sackler Respondents are alleged to have directed the regular and anticipated flow of
opioids from the manufacturer to distribution in the State of Utah. Here, Purdue, through the
Sackler Respondents-directed board, marketed extensively in Utah (Citation, {9 8), including
their use of sales representatives to actively misrepresent the risks, benefits, and addictive
qualities of its opioids despite their awareness of contradictory research (id. at § 16; 113), and the
funding of opinion leaders to push their opioids (id. at f 94-5) showing that minimum contacts
have been met. The Division also alleges that these actions were personally directed in some
significant degree by the Sackler Respondents in their board and individual capacities (id. at
125).

A prima facie case for jurisdiction has been established; the Respondents have sufficient

contacts with this state to justify the imposition of personal jurisdiction over them; and the
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exercise of personal jurisdiction over the Respondents by the State of Utah accords with the
requirements of due process.

Much has been written and said by the partics regarding the affect that the case of Walden
v. Fiore, 571 U.S. 277, 288; 2014 U.S. LEXIS 1635 has had upon the “effects test” set out in the
earlier United States Supreme Court case of Calder v. Jones, 465 U.S. 783, 788 (1984); 1984
U.S. LEXIS 41. The Sackler Respondents argue that Walden holds that jurisdiction may not be
established over the Sacklers if the only alleged contact a Sackler Respondent had with Utah is
the effects that his or her contact as a supplier of opioids had on the State of Utah or its citizens.
In light of the facts in the present proceeding, in Calder, and in Walden, the change brought
about by Walden does not alter the conclusion here regarding jurisdiction over the Sackler
Respondents.

In Calder, the plaintiff lived and worked in California, and the defendants worked for the
National Enquirer in Florida. The National Enquirer sold more copies of its publication in
California than in any other state. Calder, 465 U.S. at 785. According to the Court, the
defendants knew that their magazine article would have its most significant impact in California,
hence the Court's conclusion that their conduct was "expressly aimed" at California. /d.

For the Calder effects-test to apply, the plaintiff must allege facts sufficient to meet a
three-prong test: (1) the defendant must have committed an intentional tort; (2) the plaintiff must
have felt the brunt of the harm caused by that tort in the forum, such that the forum can be said to
be the focal point of the harm suftered by the plaintiff as a result of the tort; and (3) the
defendant must have expressly aimed his tortious conduct at the forum, such that the forum can

be said to be the focal point of the tortious activity. Calder, 465 U.S. at 789.
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In application, the Court found that there was a writer of the article (Calder) and an editor
of the article (South) that targeted the plaintiff and they knew it would have a potentially
devastating impact in California. Calder, 465 U.S. at 789-90. The Court found that the editor and
writer knew that the brunt of that injury would be felt by the plaintiff in California, which is
where the National Enquirer had its largest circulation. /d. The Court found that the editor and
writer would have expected to "reasonably anticipate being haled into court there" to answer for
the truth of the statements made in their article. /d. (quoting World-Wide Volkswagen Corp., 444

U.S. at 297). “An individual injured in California need not go to Florida to seek redress from

persons who, though remaining in Florida, knowingly caused the injury in California.” Id. at 790.

The editor’s and writer’s status as employees did not insulate them from jurisdiction as each
defendant's contacts with the forum must be assessed individually. /d. They were primary
participants in an alleged wrongdoing intentionally directed at a California resident, and
jurisdiction over them was proper on that basis. /d.

The narrowing of the effects test in Walden is easily distinguishable from the present
case. In Walden, a professional gambler had a large amount of cash seized at a Georgia airport
by a deputized DEA agent while in transit from Puerto Rico to Las Vegas -- Fiore’s domicile.
Fiore filed suit in a Nevada federal district court where personal jurisdiction was found over
Walden, the DEA agent. /d. The Ninth Circuit upheld personal jurisdiction on the theory that the
allegedly false probable-cause-affidavit was aimed at Nevada because Walden, the Georgia
agent, could foresee that it would affect people who had a "significant connection" to Nevada by
denying them the use in Nevada of their money. /d. Walden had no connection to Nevada but for
Fiore’s lawsuit. The narrowing that occurred by reason of Walden was that the defendant must

have a connection with the forum in a more “meaningful” way than just the plaintiff’s suit.
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The situation in Walden is materially distinct from the kind of connection that was in
Calder—and the facts alleged in this matter. The writer and editor in Calder knew of the effects
that were possible in California. Here, based on the allegations, the Sackler Respondents directed
conduct specifically at Utah.

Here the three prongs of the effects-test are satisfied. First, both Richard Sackler and
Kathe Sackler allegedly committed a violation of the UCSPA in their roles as alleged controlling
directors of the Purdue entities. Calder, 465 U.S. at 789.

Secon the Division has alleged that Utah has felt the brunt of the harm caused by the
Purdue entities’ actions directed at Utah, acting at the direction of the Sackler Respondents, such
that Utah can be said to be the focal point of the harm suffered by the plaintiff as a result of the
wrongs committed. Calder, 465 U.S. at 789. Purdue, through the direction of the Sackler
Respondents, has targeted the entire country with no express exemptions or attenuated strategies
for any jurisdiction. The Division has asserted that the Respondents availed themselves of the
benefits of doing business in Utah and this forum is well within the target of Purdue’s “focal
point.” Citation, Y 1-8.

Third, both Richard Sackler and Kathe Sackler, in their role as directors of the Purdue
entities, aimed their misconduct at the State of Utah. Calder, 465 U.S. at 789. Purdue did not
expressly target their products only to one market or one location, which makes this proceeding
disting1 :hable from Sifver v. Brown, 382 F. Appx. 723 (10" Cir. 2010); 2010 U.S. App. LEXIS
12090, and other internet cases similar to Si/lver. Purdue had a national marketing campaign,
which was based in some part on direct physical sales contacts, that wrought significant effects
in multiple jurisdictions. There is no sliding scale of relative harm to compare and contrast the

effects from state to state. Purdue targeted its opioid products at the United States and Utah
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suffered its share of the brunt of this harm as alleged in the Citation (49 18-28). The Division
seeks redress for the Utah harms it alleges. The Sackler Respondents were responsible for
control of the marketing tactics and strategy and sales representatives nationwide. /d. at {9 8; 16;
32:63;67;73;,94-5; 113; 127; 164; 168; 174. The three-prong effects test is met.

ichard Sackler and Kathe Sackler have roles that are similar to the role of the editor in
Calder. The writer of the article in Calder could be likened to that of an agent where the editor
was the principal. The editor had the ability to demand edits to the story or just not publish it.
The editor ratified and assented to the content of the writer’s article with an inclination that there
would be an effect in the forum. The Sackler Respondents knew that there would be an effect
with their directing of marketing tactics of sales representatives and channeling funds to opinion
leaders that would distort the objectivity of consumers and physicians.

Whatever shift in the law regarding personal jurisdiction may have occurred by reason of
the Walden decision, it is important to note that the Walden Court analyzed and defended its
decision in Calder. In doing so, it recited the facts in Calder that it relied upon to make its
decision. Walden'’s recitation of the Calder facts at page 287 of the Walden opinion is not
dissimilar to the present set of facts where “the jurisdictional inquiry focused on the relationship
among the defendant, the forum and the litigation.” /d. In the present proceeding,

e The Sackler Respondents directed sales representatives to enter into Utah and contact
doctors in face-to-face meetings to sell opioids;
e The Sacklers Respondents caused injury in Utah; and

e The brunt of the injury suffered by the state and its consumer/residents was suftered in
Utah.
On the basis of the Calder facts recited by the Walden Court, the Supreme Court again

affirmed that, in Calder, they “found those forum contacts to be ample.” /d.
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Jurisdiction over the Sackler Respondents is proper in Utah based upon the effects of
their extra-territorial conduct in the State of Utah. /d. The Walden Court did not find minimum
contacts with Nevada in part because the defendant in Walden “never contacted anyone in, or
sent anything or anyone to Nevada.” Id. at 289. Here the Sackler Respondents are alleged to
have directed the activities that resulted in contacts with two opinion leaders in Utah and the
implementation of the bonus card program in Utah (Citation, 127), and they sent sales
representatives to meet with Utah licensed doctors in Utah. Walden is entirely different than the
present proceeding. Here the deceptive marketing and opioid sales were funneled into Utah, at
the direction of the Sackler Respondents.

In Walden, the Court found that the argument for jurisdiction was predominantly
plaintiff-related and not defendant-related. Jurisdiction was erroneously determined by the
federal district court and the Ninth Circuit Court of Appeals in Walden on the basis that the
plaintiff suffered the injury in Nevada, not that the DEA agent had any activities in or directed
any action toward Nevada. All of the DEA agent’s actions were taken in Georgia.* As stated by
the Walden court: “[t]he proper question is not where the plaintiff experienced a particular injury
or effect but whether the defendant’s conduct connects him to the forum in a meaningful way.”
Id. at 290. Here the Sackler-directed marketing and deception was focused at Utah for the claims
pleaded in the Citation. This Sackler-directed marketing and deception is what the Walden Court
called “forum-focused” activity that justified jurisdiction in Calder. Id. 290.

Utah and its citizens/consumers bore the brunt of the forum-focused, Sackler-directed

marketing and deception alleged in the Citation. In the Calder case, the Supreme Court

4 The Walden Court concluded its opinion by saying “Petitioner’s [i.e. the DEA agent’s] relevant conduct occurred
entirely in Georgia, and the mere fact that his conduct affected plaintiffs with connections to the forum State does
not suffice to authorize jurisdiction.” Id. at 291.
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concluded that Calder (the author of the subject magazine article) and South (the editor of the
article) were “primary participants in an alleged wrongdoing intentionally directed at a California
resident, and jurisdiction over them was proper on that basis. If the Division cannot prove
Richard Sackler and Kathe Sackler were among the principal directors and pseudo-executives of
Purdue, controlling the alleged deceptive marketing, as alleged in the Citation, the justification
for jurisdiction on the basis set forth here may unravel. At the motion to dismiss stage, however,
jurisdiction is sufficiently established.

The Sackler Respondents further rely upon the recent United States Supreme Court
decision of Bristol-Myers Squibb Co. v. Superior Court, 137 S. Ct. 1773; 2017 U.S. LEXIS
3873, to further support their argument that the Supreme Court is continuing in a trend to narrow
the reach of personal jurisdiction. The Bristol-Myers case does not support dismissal of the
present administrative proceeding.

In Bristol-Myers, more than 600 plaintiffs filed suit against Bristol-Myers Squib
(“BMS”), alleging injuries from one of BMS’s drugs called Plavix. This action was filed in
California, but most of the plaintiffs were not residents of California and could not allege that
they obtained Plavix in California nor that they were injured by Plavix in California or were
treated for their injuries in California. /d. at 1778. The denial of personal jurisdiction over BMS
in a California court by these out-of-state plaintiffs is not instructive to our analysis here.’ In this
proceeding, the Division has sufficiently alleged that Utah consumers obtained opioids in Utah
through efforts of the Sackler Respondents, were injured by such opioids in Utah, and were

treated for their injuries in Utah.

3 It should be noted that the Bristol-Myers Court did find personal jurisdiction over BMS on behalf of the 86
plaintiffs that were California residents.
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The reasonableness of the exercise of jurisdiction is demonstrated by this forum’s interest
in adjudicating the dispute and the State’s interest in obtaining an efficient resolution of the
controversy. In comparison to these factors, the burden on the Sackler Respondents is relatively
light. The majority opinion in Bristol-Myers states that assessing the burden on the defendant
“obviously requires a court to consider the practical problems resulting from litigation in the
forum, but it also encompasses the more abstract matter of submitting to the coercive power of a
State that may have little legitimate interest in the claims in question.” Bristol-Myers Id. at 1780.
In the California state action filed in Bristol-Myers, only 86 of the more than 600 plaintiffs were
residents of California. By comparison, the interest of the State of Utah in the claims in the
present matter is enormous.

The Sacker Respondents also meet the purposeful-availment requirement that is a
component of the minimum contacts inquiry. As suppliers under the UCSPA, they are alleged to
have taken deliberate steps to serve the forum state market with the product that is the subject of
the action and to engage in the deceptive marketing of the product, garnering substantial personal
profit. Utah was a targeted market for the Purdue opioids. The allegedly misleading marketing
and resulting sales were enforceable under general commercial law in the state. The Sackler
Respondents benefited from the protection of Utah’s laws for the conduct of business in the state.
The fact that other states in the Union were also targeted does not change the forum-directed
actions for the State of Utah or Purdue’s and the Sackler Respondents purposeful availment of
the protection of Utah law.

is acknowledged that the Sackler Respondents will bear some burden for being haled
into court in the Utah forum. However, the Utah Court of Appeals in Fenn v. MLeads Enters.,

Inc., 103 P.3d 156; 2004 Utah App. Lexis 452, stated that Utah had an interest in “preventing its
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residents from receiving noncompliant email” and that this interest, among others, outweighed
the burden placed on the out-of-state defendant. /d. at 163-164. Similarly, the marketing of
opioids in a deceptive manner in the State of Utah would create a substantial interest for the state
of Utah to prosecute its claim here and outweighs the burned placed on the out-of-state
respondents. In contrast to the scope and level of activity Purdue undertook to market and sell in
Utah, which the Division alleges the Sackler Respondents directed and from which they
benefitted, the burden of litigating in this state is relatively small.

The Division has established a prima facie case for specific personal jurisdiction at this
stage of the proceeding. Discovery in this proceeding may also bolster this prima facie showing
of jurisdiction and the Division should be permitted to pursue such discovery in the post-motion
to dismiss phase of this proceeding.

Counsel for Richard Sackler argues that there is no need for further discovery on the
issue of personal jurisdiction. This argument is principally based upon his observation that the
Division had already had access to millions of pages of documents produced from the
Respondents in another proceeding, and that the Division had also taken the deposition of both
Richard Sackler and Kathe Sackler in the other proceeding. We do not have before us the
requests for produétion of documents that produced the aforementioned millions of pages of
documents and we do not have before us the transcripts of the two Sackler depositions. Since
these discovery means were employed in another jurisdiction outside of the state of Utah, it
would be reasonable to presume, for example, that the depositions contained little or nothing
regarding the Utah focus of the actions or contacts of the Respondents. Further discovery on
matters relating to personal jurisdiction would be warranted in the post-motion to dismiss stage

of this proceeding.
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In addition to the foregoing factors that the Sackler Respondents have in common,
Richard Sackier has additional forum related contacts. Owning the Alta ski home alone 1s
insufficient to bestow jurisdiction and his use of the ski home could be unrelated to the claims
made in this proceeding, but for the suit related activities summarized in paragraphs 13 through
20 of the Factual Setting portion of this Order.

The United States Supreme Court stated in Bristol-Myers at page 1781 that:

In order for a court to exercise specific jurisdiction over a claim, there must be an

“affiliation between the forum and the underlying controversy, principally, [an] activity

or an occurrence that takes place in the forum State.” Goodyear, 564 U. S., at 919, 131 S.

Ct. 2846, 180 L. Ed. 2d 796 (internal quotation marks and brackets in original omitted).

When there is no such connection, specific jurisdiction is lacking regardless of the extent

of a defendant’s unconnected activities in the State. See id., at 931, n. 6, 131 S. Ct. 2846,

180 L. Ed. 2d 796.

Richard Sackler’s ski activities from the Alta, Utah home are “unconnected activities™ in
the State of Utah that do not aid jurisdiction. The other activities described above are examples
of an “affiliation between the forum and the underlying controversy.” The Bristol-Myers opinion
speaks in terms of a single “activity” or a single “occurrence” that takes place in the forum state.
Id. at 1781, quoting Goodyear, 564 U. S. at 919. Here we have multiple suit-related contacts and
connections between Richard Sackler and Utah, based on the Division’s allegations.

The Division alleges that Richard Sackler oversaw the launch of OxyContin and had
worked for Purdue for 43-years in various capacities including Chairman of the Board of
Directors and head of marketing. Citation at §9 132; 144. The Division contends that Richard
Sackler was a micromanager and heavily involved in marketing plans, perceptions, approaches,

sales forecasts, and listings of top ranking sales representatives (“Toppers™). Id. at 19 133; 143.

Richard Sackler is also alleged to have directly promoted the false idea that there was no
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maximum dose of OxyContin, even though there were risks of addiction, overdose, and death at
higher doses. /d. at § 147.

The Division alleges that Richard Sackler was willing to use his Alta home to house
speakers at Utah conferences and conducted an unspecified amount of work there. Div. Opp’n to
Sackler Resp’ts Mot. to Dismiss, 8; 16; 17 (Citation, ¥ 5).

The Division asserts that Richard Sackler arranged to conduct Purdue related business at
his Alta vacation home in January 2002. /d. at 27 n. 49 (citing PPLP045000006550). He
conducted business from Alta in January 2008 (id. at 22 nt. 31 (citing PPLPC042000016733) and
in January of 2010 (id. n. 31 (citing PDD9316100460). Writing from the Alta home, Richard
Sackler gives direction on Purdue business that “[t]here are other dimensions that might be tried
including political influence.” He continues by saying in his Alta, Utah generated email that
“[w]e need a rapid assessment of the likely situations that are pertaining here so that we can
choose the appropriate strategy. Just hammering along the route we’ve taken might be right or
might be very wrong.” Div. Opp’n to Sackler Resp’ts Mot. to Dismiss, 22 n. 31 (citing
PDD9316100462).

As late as December 2016, Richard Sackler arranged to conduct Purdue related business
at his Alta home leaving express instructions to contact him there. Div. Notice of Two Supp.
Exs., Ex. B (citing PPLPC035000260437).

The Division alleges that documents also indicate that Richard Sackler had detailed
information on pharmacies in Utah, specifically making a personal investigatory visit to Jolley’s
Pharmacy (a compounding pharmacy) in January of 2002. Div. Opp’n to Sackler Resp’ts Mot. to
Dismiss, 27 n. 52 (citing PPLPC012000023080); see also Citation, 99 8, 127. Such information

indicates that he reported his Utah in-store investigation and meeting with the owner of the
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Jolley compounding pharmacy. /d. He also confirmed his knowledge of Jolley Pharmacy and its
owner in November of 2006. /d. at 27 n. 53 (citing PPLPC019000112417).

Richard Sackler’s written 2016 message (Div. Notice of Two Supp. Exs., Ex. B (citing
PPLPC035000260437)) demonstrates that his use of the ski home was not only for recreational
purposes, but was also to conduct the business of marketing opioids. A 2002 document invites
Purdue employees to contact him at the Alta home to conduct the opioid sales business of
Purdue. Div. Opp’n to Sackler Resp’ts Mot. to Dismiss, 27 nt. 49 (citing PPLP045000006550).]

By the use of Richard Sackler’s Alta home in the manners described, Richard Sackler
purposefully availed himself of the privilege of conducting opioid promotion or sales activities in
the State of Utah; the Division’s claims in part arise out of or are related to his forum conduct:®
and the exercise of jurisdiction is reasonable under the circumstances.

It is to be noted that, in establishing jurisdiction over the Sackler Respondents, no
reliance can be placed on Kathe Sackler’s involvement with the Korean marketing project (other
than to demonstrate Kathe Sackler’s involvement in Purdue business), and we give it no weight.

V. Except for the claim for unconscionable acts and practices, this tribunal can
adjudicate the claims against the Sackler Respondents.

Section II of the Sackler Motion addresses a number of issues asserting that this tribunal
cannot adjudicate the claims against the individual respondents in the action. These matters will
be addressed in turn. A number of these matters have been previously addressed in the June 20,
2019, Order On Motion to Dismiss of the Purdue Respondents (the “Purdue Order”) and will be

incorporated by reference without further elaboration here.

® A claim relates to a respondent’s forum conduct if it has a “connect[ion] with that conduct.” International Shoe,
326 U.S., at 319. In order for a state court to exercise specific jurisdiction, the suit must aris[e] out of or relat[e] to
the defendant’s contacts with the forum.” Bristol-Myers Id. at 1780. (internal quotation marks omitted). See also
Daimler AG v. Bauman, 571 U.S. 117; 2014 U.S. LEXIS 644.
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The Division has authority under U.C.A. Section 13-11-4(1) and (2) to take action against
suppliers engaged in deceptive acts or practices in connection with a consumer transaction. This
tribunal has subject matter jurisdiction over the claims made in the Citation against the Sackler
Respondents.

First, there is no statutory requirement that the Sackler Respondents communicate
directly with consumers. U.C.A. Section 13-11-3(6) provides that a supplier includes a person
“whether or not he deals directly with the consumer.”

Second, as discussed in greater detail in Section V.B. at page 12 above of this Order, the
Sackler Respondents are suppliers within the meaning of the statute, and clearly cannot be
dismissed on this basis at the motion to dismiss stage of these proceeding. Whether defined as
suppliers or merchants under the respective statutes in Utah, Ohio, Maryland, Washington or
Wisconsin, ample authority exists to hold officers and directors liable under the UCSPA or
similar consumer protection statutes.

Third, sales of medications are consumer transactions in the state of Utah. See the
Purdue Order at pages 31 through 33.

Fourth, there is no statutory overreach under the UCSPA, as previously addressed in the
second point above in this section and in Section V.B. of this Order at page 12.

Fifth, as discussed at pages 24 through 26 of the Purdue Order, the provisions of U.C.A.
Section 13-11-22(1) stating that the UCSPA “does not apply to . . . an act or practice required or
specifically permitted by or under federal law, or by or under state law” does not prohibit the
action filed by the Division here.

Sixth, the assertion that Purdue ceased marketing activities in February 2018, is a factual

assertion that cannot form the basis of granting a motion to dismiss. See the Purdue Order at
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page 26 and the forward-looking discussion at pages 26 through 28.
Seventh, the unconscionable acts and practices claims of the Division are dismissed from
this proceeding for the reasons stated at pages 28 through 30 of the Purdue Order.

VI.  Except as otherwise noted in this Order, the Citation states a claim against the
Sackler Respondents.

i.  Under Utah case law and the Utah Rules of Civil Procedure, a short plain
statement alleging facts supported by factual allegations is required.

Under Utah case law, a demurrer is only proper when the allegations pleaded are
unsupported by facts and are mere stated conclusions. Franco v. Church of Jesus Christ of
Latter-Day St.s, 21 P.3d 198, 206; 2001 Utah LEXIS 43. Rule 12(b)(6) concerns the sufficiency
of the pleadings and not the underlying merits of a particular case where the issue is whether the
petitioner has alleged enough in the complaint to state a cause of action. This preliminary
question is asked and answered before the court conducts any hearings on the case. Am. W. Bank
Members, L.C. v. State, 342 P.3d 224, 230-1; 2014 Utah LEXIS 182 (quoting Alvarez v. Galetka,
033 P.2d 987, 989; 1997 Utah LEXIS 22). Under Rule 8 of the Utah Rules of Civil Procedure, an
original claim must contain a short and plain: (1) statement of the claim showing that the party is
entitled to relief; and (2) demand for judgment for specified relief. A 12(b)(6) motion to dismiss
should be granted only if, assuming the truth of the allegations in the complaint and drawing all
reasonable inferences therefrom in the light most favorable to the plaintiff, it is clear that the
plaintiff is not entitled to relief. Rusk v. Univ. of Utah Healthcare Risk Mgmt., 391 P.3d 325,
327; 2016 Utah App. LEXIS 254 (quoting Hudgens v. Prosper, Inc., 243 P.3d 1275; 2010 Utah
LEXIS 204).

Further, under Rule 12 of the Utah Rules of Civil Procedure, a motion to dismiss is
proper only where it clearly appears that the plaintiff would not be entitled to relief under the
facts alleged or under any set of facts they could prove to support their claim. Bennett v. Jones,
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Waldo, Holbrook & McDonough, 70 P.3d 17, 25; 2003 Utah LEXIS 17 (quoting Clark v.
Deloitte & Touche LLP, 34 P.3d 209; 2001 Utah LEXIS 171). "A dismissal is a severe measure
and should be granted by the trial court only if it is clear that a party is not entitled to relief under
any state of facts which could be proved in support of its claim." Am. W. Bank Members, L.C.,
342 P.3d at 230 (quoting Colman v. Utah State Land Bd., 795 P.2d 622, 624; 1990 Utah LEXIS
28).

ii.  The Division’s pleaded allegations in the Citation are beyond mere
conclusions and supported by facts.

The Division’s 174-paragraph Citation thoroughly cites the Utah State Code with
allegations that are factually supported and are beyond conclusory statements. There is a
significant amount of footnoted material with citations to websites and Bates numbers for
extraneous documents. Second, the Division has prayers for relief for three-counts of violations
to the UCSPA at the end of the Citation (Y 162-174).

The Division has not made mere conclusory statements and a demurrer action under Rule
12(b)(6) is a very severe measure and unwarranted here. The Division has adequately supported
its pleadings with factual allegations, which must be taken as true on a motion to dismiss. Am. W.
Bank Members, L.C., 342 P.3d at 230 (quoting Osguthorpe v. Wolf Mountain Resorts, L.C., 232
P.3d 999; 2010 Utah LEXIS 60). Assuming all the facts in the Citation as true, there is no reason
to dismiss. Thus, the request for a Rule 12(b)(6) motion for dismissing the Citation for want of
stating a claim where relief can be given is denied.

iii. ~ The allegations of the Citation are pleaded with sufficient particularity.

The matter of the satisfactory pleading with particularity under Rule 9(c) of the Utah

Rules of Civil Procedure is addressed at pages 35 through 37 in the Purdue Order. No grounds

exist for dismissing the Citation on such basis.




Although the Respondents assert that that the Citation does not “establish” that Richard
Sackler or Kathe Sackler participated in Purdue’s alleged prescription opioid marketing
activities, it is not necessary that these facts be established at this juncture. The Division need not
prove its case at the motion to dismiss stage of the proceeding St. Benedict’s Dev. Co., 811 P.2d
at 196.

Notwithstanding the assertions of the Respondents, the Division does allege, and will yet
have to prove, that the Sackler Respondents “personally directed Purdue to conduct the deceptive
or unfair acts or practices alleged herein that took place in Utah” (Citation § 8, quoted in Motion
p- 7). In doing so, the Division alleges that the Sackler Respondents “exercise[ed] a level of
involvement and control . . . that surpassed even that of other Sackler Board member-owners
...” and took “many actions personally to carry out the unfair, deceptive and otherwise unlawful
activity that led to Utah’s opioid epidemic” (Citation 9 129, quoted in Motion p. 8). Additional
allegations of the personal involvement of Richard Sackler are found in the Citation 9§ 133-149,

VII. he claims against the Sackler Respondents are not time barred.

The UCSPA provides for a ten-year statute of limitations for administrative actions.
U.C.A. § 13-2-6(6)(a). Deceptive actions and practices taking place within this ten-year period
are clearly the proper subject of the Citation. Substantial harm to the State and to Utah
consumers 1s alleged in the Citation in this time period. Consideration must also be given to
when the ten-year statute of limitations is deemed to commence running.

A. Utah precedent allows for equitable tolling where there is frustration of
inquiry notice.

As a general rule, under Utah law, a statute of limitations begins to run "upon the
happening of the last event necessary to complete the cause of action." Myers v. McDonald, 635

P.2d 84, 86; 1981 Utah LEXIS 859. Once a statute has begun to run, a plaintiff must file his or
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her claim before the limitations period expires or the claim will be barred and ignorance of the
existence of a cause of action will neither prevent the running of the statute of limitations nor
excuse a plaintiff's failure to file a claim within the relevant statutory period. /d. However, there
are two settings where there may be tolling under the “discovery rule.” /d.; Russell Packard Dev.
v. Carson, 108 P.3d 741, 746; 2005 Utah LEXIS 24.

The first setting for tolling is the “internal discovery rule,” also referred to as the
"statutory discovery rule." Russell Packard Dev., 108 P.3d at 746. Plainly, this is a statute
recognizing latent detection relating to when the plaintiff either discovered or should have
discovered his or her cause of action, thereby triggering the running of the statute of limitations.
Berenda v. Langford, 914 P.2d 45, 55; 1996 Utah LEXIS 37. Once the plaintiff has actual or
constructive knowledge of the relevant facts of the cause of action, the statutory limitations
period begins and the plaintiff who desires to file a claim must do so within the time specified in
the statute or face the time bar. /d.

he second setting in which the discovery rule may toll a statute of limitations is the
"equitable discovery rule," which has its own two settings to which it applies. Russell Packard
Dev., 108 P.3d at 747. The first is where a plaintiff does not become aware of the cause of action
because of the defendant's concealment or misleading conduct.” Walker Drug Co. v. La Sal Oil
Co., 902 P.2d 1229, 1231; 1995 Utah LEXIS 52. The second is “where the case presents
exceptional circumstances and the application of the general rule would be irrational or unjust,
regardless of any showing that the defendant has prevented the discovery of the cause of action."”
Id. The concealment version of the discovery rule requires an evaluation of the reasonableness of
a plaintiff's conduct in light of the defendant's fraudulent or misleading conduct. Warren v.

Provo City Corp., 838 P.2d 1125, 1129; 1992 Utah LEXIS 70. The rule is that of “a claim of
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equitable estoppel, whereby a defendant who causes a delay in the bringing of a cause of action
is esto} ed from relying on the statute of limitations as a defense to the action." Id.

The Colosimo decision further refined the fraudulent concealment version of the
discovery rule found in Russell Packard, recognizing a futility component to the fraudulent
concealment doctrine in only two narrow circumstances. Colosimo v. Roman Catholic Bishop,
156 P.3d 806, 818; 2007 Utah LEXIS 58. The first is where a plaintiff has made inquiry and then
has been misled by the defendants. /d. The second is where the plaintiff's lack of inquiry may be
excused where the defendant has affirmatively concealed facts necessary to put the plaintiff on
inquiry notice. Id.

Significantly, “the question of when a plaintiff reasonably would have discovered the
facts underlying a cause of action in light of a defendant's affirmative concealment is a highly
fact-dependent legal question that is necessarily a matter left to trial courts and finders of fact.”
Berenda, 914 P.2d at 53; Spears v. Warr, 44 P.3d 742, 753; 2002 Utah LEXIS 35; Russell
Packard Dev., 108 P.3d at 750; Colosimo, 156 P.3d at 817. Congruently, in the City of Everett v.
Purdue Pharma action, the Federal District Court held that it was premature for the court to
dismiss Everett's claims based on Purdue's affirmative defenses, because the discovery rule
presented a dispositive basis for denying Everett's motion to dismiss relating to the statute of
limitations. City of Everett v. Purdue Pharma Ltd. P'ship, No. C17-209RSM, 2017 U.S. Dist.
LEXIS 156653, at *25 (W.D. Wash. Sep. 25, 2017).

B. The Division has made a prima facie showing to satisfy equitable tolling at
this point in the proceeding.

In application, there is a ten-year statute of limitations for administrative actions on
UCSPA claims under § 13-2-6(6)(a) of the UCSPA. There is no Utah discovery rule statute

applying an internal discovery rule. Thus, the argument that the Division brings for tolling is
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under either one of the equitable discovery rule scenarios.

Under the equitable discovery rule, the Division may be allowed to toll the statute of
limitations. Russell Packard Dev., 108 P.3d at 747. The first scenario applies if the Division did
not become aware of the cause of action because of the defendant's concealment or misleading
conduct. Walker Drug Co., 902 P.2d at 1231. The second scenario (where the case presents
exceptional circumstances and the application of the general rule would be irrational or unjust) is
not pleaded by the Division so it is inapposite.

Here, the Division alleges that the Sackler Respondents concealed their misleading
conduct to frustrate inquiry notice within the ten-year period. Div. Opp’n to Sackler Resp’ts Mot.
to Dismiss, 38. The Division claims that the Respondents concealed their conduct through many
actions: by misleading promotions pushed by sales representatives (Citation, § 8); disseminating
misstatements through media and physician guidelines (id. at §9 16; 113); controlling
fraudulently marketed mischaracterizations of the risks and benefits of its products (id. at §9 32;
164; 168; 174); and sponsoring training sessions where opioid addiction was represented as rare
(id. at 4 63). The Division also provides evidence of a published journal article showing a
correlated finding of the introduction of OxyContin and misleading dissemination of claims that
opioid addiction is rare (id. at § 67); and aiding in the misleading promotion of 12-hour dosing
(id. at § 73). Collectively, this information is an adequate prima facie showing for a plaintiff to
allege that a defendant has taken affirmative steps to conceal the plaintiff’s cause of action.
Berenda, 914 P.2d at 50.

The Division’s lack of inquiry may be excused where the Respondents have affirmatively
concealed facts necessary to put the plaintiff on inquiry notice. Colosimo, 156 P.3d at 819. The

Division has made an initial showing that its inquiry was frustrated by the Respondents and this
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seems to be above mere speculation. The Division has alleged violation by the Sackler
Respondents within the last ten-years as well as the Respondents’ concealment of wrongdoing
and harm of Purdue’s products prior to 2009 to justify equitable tolling. See Div. Opp’n to
Sackler Resp’ts Mot. to Dismiss, 38.

Moving forward, the question of when the Division reasonably would have discovered
the facts underlying the cause of action given the Respondents’ alleged affirmative concealment
is a highly fact-dependent legal question that is a matter left to the finders of fact. Berenda, 914
P.2d at 53; Spears, 44 P.3d at 753; Russell Packard Dev., 108 P.3d at 750; Colosimo, 156 P.3d at
817. It is premature to dismiss the Division’s claims relating to the statute of limitations at this
point in the proceeding.

VIL. The issue of causation has been sufficiently addressed in the Citation.

he principles regarding causation are set forth beginning at page 33 of the Purdue Order
and are applicable to the Sackler Respondents in this matter. No basis exists for granting a

motion to dismiss on such grounds at this stage of the proceeding.

ORDER
In accordance with the foregoing analysis, the motions of the Sackler Respondents are
denied in part and granted in part. Any claims for unconscionable actions under U.C.A. Section
13-11-5 are dismissed from this adversary proceeding. All other motions to dismiss specifically
discussed above are denied. As to any contentions by the Sackler Respondents not specifically
addressed above, this tribunal finds that they lack merit or that they state defenses more
appropriately considered on a motion for summary judgment or at the administrative hearing of

this ad inistrative proceeding.
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Dated this * 7 day of July, 2019.
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