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At the May 21 , 2019 oral argument on Respondents ' Motions to Dismiss the Division ' s 

Citation and Notice of Agency Action ("Motions"), the Administrative Law Judge invited the 

Parties to submit supplemental authority regarding four decisions. Each is addressed in tum below: 

A. State of North Dakota v. Purdue Pharma, L.P., et al., Case No. 08-2018-CV-01300 
(May 10, 2019). 

State of North Dakota v. Purdue Pharma, L.P., et al., case No. 08-2018-CV-01300 (May 10, 

2019) ("N.D. Slip Op."), converted a motion to dismiss and granted summary judgment to Purdue on 

the ground that the Attorney General ' s claims were preempted and failed to adequately allege causation. 

See N.D. Slip. Op. at 3-4. Here, by contrast, the Tribunal is addressing motions to dismiss, and the 

Division is not making a failure to warn claim or seeking changes to Purdue's labels. It alleges 

that Purdue ' s misrepresentations and omissions are inconsistent with the drugs' label, violates its 

"duty not to deceive," Cipollone v. Liggett Grp. , Inc., 505 U.S. 504, 529 (1992), and often are 

made through channels that the FDA does not review, evading scrutiny, see Citation ,i 103. 

The North Dakota decision is an outlier, and contrary to the uniform weight of authority in 

actions by other state attorneys general against Purdue and other manufacturers or distiibutors of 

prescription opioids. In reaching its outlying conclusion, it relied heavily on a letter from the FDA 

responding to a Citizen Petition from Physicians for Responsible Opioid Prescribing ("PROP"). The 

FDA granted that petition in part; and the portion denied did not concern warnings, but use of the 

drugs- specifically, whether to categorically limit the daily dose or duration of prescriptions. See In re 

Opioid Litigation , No. 400000/2017, 2018 WL 3115102, *8-9 (N.Y. Sup. Ct. June 18, 2018) 

(explaining that unlike in the Cerveny case, on which Purdue relied, "the plaintiffs' allegations here 

are not based upon the same theories and scientific evidence presented in the PROP petition ," but 

rather concern " the defendants' business practices," in deceptively minimizing the risks of the 

drugs, and the petition's denial was not "clear evidence," even pre- Merck Sharp & Dahme Corp. 
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v. Albrecht, No. 17-290, 2019 WL 2166393 (U.S. May 20, 2019)). The North Dakota decision 

also relied on a version of the labeling and on another document, a " REMS" that Purdue did not 

attempt to submit here. See N.D. Slip Op. at 12. That a risk is covered by a warning label or 

REMS, however, does not mean that Purdue can make deceptive statements that go beyond and 

contradict the label. 1 Otherwise, the label would become a shield, pe1mitting a drug company to 

misrepresent a product in its marketing, so long as it told the truth in its label. Further, the materials 

cited simply do not contradict the Division 's claims. The Citation is replete with examples of the 

FDA and/or CDC contradicting or rejecting Purdue's claims, further demonstrating that the North 

Dakota court was wrong to believe the FDA would have condoned Purdue's deceptive practices. See 

Citation ,i,i 53 , 64, 71 , 72, 75 , 91. 2 

Merck has already rendered the North Dakota dec ision obsolete, as the North Dakota court 

applied its own interpretation of Wyeth , not Merck's, and Purdue did not, and cannot, show that it 

fully informed the FDA of the justification for, or requested permission to change its label or give 

increased warnings. 3 And, the Citation also includes all egations that were not addressed in the 

North Dakota deci sion at all. See id. ,i 62 (minimizing risks of opioids, exaggerating the risks of 

competing products such as NSAJDs, and ,i,i 79, 91 (false function al improvement claims). 

1 The court erroneously assumed that if a REMS mentioned "screening too ls and questionnaires" as measures "to help 
mitigate opioid abuse," then Purdue could make any sort of deceptive claims about the extent to which such measures 
in fac t impact addiction and abuse. See id. at 12. 

2 To cite just one example, concerning 12-hour relief, the FDA Response to a 2008 Citizen Petiti on by the State of 
Connecticut supports, and is cited in, the Division's Ci tati on. See Citati on 75 . That OxyContin has a 12 rather than 
8 hour dosi ng (which the Citation does not seek to change), does not in any way authori ze Purdue to fa lse ly claim that 
the drug in fact lasts 12 hours and patients simply need a higher dose (particul arl y when it knew fro m the number of 
patients needing " rescue medication" in between OxyContin doses that it did not). Id. il~ 76-79. For example, that 
" [p]reoccupation with achieving adequate pai n relief can be appropriate behavior in a patient with poor pai n control" 
does not permit Purdue to attribute "signs of addiction" to pseudoaddiction. Citation ~ 5 1 (emphasis added). 

3 Purdue ' s posture here also provides suffic ient basis to infer that it did not. In add iti on, although Purdue's Ex hibit G 
is not properly before the Tribunal , it further demonstrates that Purdue fa il ed to provide such informati on; the 
documents notes that organizations such as the American Academy of Pain Medicine and American Pain Society, whom the 
Citation alleges served as front groups for Purdue, see Citation ~~ 50-56, opposed the petition. 
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Finally, the North Dakota court considered itself compel led to address causation because 

it construed the State's claims as claims for damages. See N.D. Slip Op. at 17.4 Here, the Citation 

plainly seeks injunctive relief and civil penalties, which the North Dakota court did not address. 

And, the North Dakota decision is contrary not only to the uniform weight of authority, but to 

pertinent precedent, including, for example, F. T. C. v. Freecom Commc 'ns, Inc., 401 F.3d 1192, 

1203 (10th Cir. 2005) and the cases cited below and in the Division's Opposition. 

B. Merck Sharp & Dohme Corp. v. Albrecht, No. 17-290, slip op. (U.S. May 20, 2019). 

Like Wyeth v. Levine, 555 U.S. 555 (2009), which it reaffirms, Merck Sharp & Dahme 

Corp. v. Albrecht, No. 17-290, 2019 WL 2 I 66393 (U.S. May 20, 2019), is fatal to Purdue's 

preemption argument. As discussed below, the decision also illustrates why Purdue's reliance on 

a single outlying summary-judgment decision against a wave of contrary authority is unavailing. 

In Merck, the plaintiffs suffered bone fractures after taking the drug Fosamax and brought state 

law failure to warn claims alleging that Merck should have warned them about the risk of such 

fractures associated with this drug. Id. at *5.5 The Court reiterated the standard for "impossibility" 

preemption set forth in Wyeth, explaining that "'absent clear evidence that the FDA would not 

have approved a change' to the label, we will not conclude that it was impossible ... to comply 

4 In doing so, the North Dakota court relies on Ashley County v. Pfizer, In c. , 552 F.3d 659 (8th Cir. 2009), a readily 
distinguishable case (on which Purdue also relied, unsuccessfully, in other actions). Ashley County, which involved 
the legal sales of over-the-counter medicines used to make methamphetamine, did not allege that Pfi zer had engaged 
in any wrongful conduct and, as a result, the court held that the defendants could not be responsible for "merely 
creat[ing] a condition that makes the eventual harm possible." Id. at 668. Here, the Di vision alleges that Respondents 
engaged in deceptive and unconscionable marketing in violation of the CSP A. The North Dakota court also appears 
to have ignored that the "touchstone" of the proximate cause inquiry is foreseeability. See, e.g., State of West Virginia 
ex rel. Morrisey, el al. v. Cardinal Heallh, Inc., No. 12-C-140 ,i 3 (Cir. Ct. Boone Cty. W.VA. Apr. 17, 2015); State 
of West Virginia ex rel. Morrisey, et al. v. AmerisourceBergen Drug Corp. , No. I 2-C-141 ,i 3 (Cir. Ct. Boone Cty. 
W.VA.Dec.12,2014)(same);Harrisv. ULahTransitAuth.,671 P.2d217,219(Utah 1983). 

5 In Wyeth, the plaintiff sued the manufacturer of the Phenergan, alleging failure to adequately warn that " [d]irectly 
injecting the drug ... into a patient 's vein creates a significant risk of catastrophic consequences," and seeking 
damages for personal injuries. 555 U.S. at 558. 
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with both federal and state requirements."' Id. (emphasis added and internal quotation marks 

omitted).6 Merck "h[e]ld that ' clear evidence' is evidence that shows the court that the drug 

manufacturer fully informed the FDA of the justifications for the warning required by state law 

and that the FDA, in turn, informed the drug manufacturer that the FDA would not approve a 

change to the drug ' s label to include that warning." Id. at *2. Emphasizing that the "possibility 

of imposs ibility [is] not enough," and that the burden of proof is on the defendant, it explained : 

The underlying question for this type of impossibility pre-emption defense is 
whether federal law (including appropriate FDA actions) prohibited the drug 
manufacturer from adding any and all warnings to the drug label that would satisfy 
state law. And, of course, in order to succeed with that defense the manufacturer 
must show that the answer to this question is yes . ... In a case like Wyeth, showing 
that federal law prohibited the drug manufacturer from adding a warning that 
would satisfy state law requires the drug manufacturer to show that it fully 
informed the FDA of the justifications for the warning required by state law and 
that the FDA, in turn, informed the drug manufacturer that the FDA would not 
approve changing the drug's label to include that warning. 

Id. at *7 & * 12 ( emphas is added). As such, even denial of a requested change, without more, is 

not clear evidence the FDA would not permit additional warnings. 7 

Here, Purdue argues that because the FDA has not categorically withdrawn approval for 

the use of opioids to treat chronic pain , it would be " imposs ible" for Purdue to comply with a state 

law duty to stop deceptively marketing the dtugs. See Purdue MTD at 25. As explained in the 

Division 's Opposition, plainly, that is not the case. And Merck demonstrates why, even if the 

Tribunal , over the Division 's objection, considered the selective evidence outside the Citation that 

Purdue seeks to introduce, and even if the Division 's claims were erroneousl y construed as alleging 

6 It a lso held that the court dec ides whether the manu facturer has satisfied this burden. Id. at* 9. However, Merck, 
whi ch arose out of a summary judgment decision, id. at *5, did not change the standard of review on a moti on to 
di smi ss. 

7 In fact , in Wyeth there was no clear evidence that the FDA would have rejected a labe l change to address the risks at 
issue in the liti ga ti on even though it had earli er rejected, in part, a warning that the manufacturer proposed. Id. at *7 
(in ternal quotation marks omitted). 
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failure to warn, rather than affirmative deception, Purdue's arguments would still fail. Purdue has 

not shown, and cannot show, that if fully disclosed all pertinent information to the FDA. 8 

C. Tub City, LLC v. Utah Div. of Consumer Protection & the Utah Dep't of Commerce, 
No. 170902052 (3d Jud. Dist. Ct., Utah). 

In Tub City, LLC v. Utah Div. of Consumer Protection & the Utah Dep 't of Commerce, 

No. 170902052 (3d Jud. Dist. Ct., Utah), Deborah Lambert appealed whether she could be held 

personally liable when she was not a contracting party to the transactions and she was not 

personally responsible for the company's obligations under the contracts. Upon review, the 

Department found that Ms. Lambert was personally liable as a supplier under the act. Ex. A, 

Findings of Fact, Conclusions of Law, and Order on Review at 8-9. "[N]o al legations of piercing 

the corporate veil [we]re necessary in the Citation as no legal authority ha[d] been presented to 

establish that the corporate shield doctrine is applicable to protect a person who has violated the 

UCSPA." Id. at 9. The respondent's "activities in her role as officer, director, agent, and/or owner 

of [the companies] were sufficient to support a conclusion that she engaged in or enforced 

consumer transactions." Id. On further review, the district court also found that Ms. Lambert was 

a supplier and personally liable for her actions. Ex. B, Judgment. 

Like Ms. Lambert, the Sacklers are "liable, not for the conduct of [Purdue], but for [their] 

own conduct. [Their] liability is primary, not derivative," and the corporate shield doctrine does 

not apply to protect them from liability for their conduct. Ex. C, Trial Mem. at 9. 9 The Sacklers 

8 Merck al so rea ffirms that, contrary to Purdue's characterization, it is the drug-maker, not the FDA, that "bears 
primary responsibility for drug labeling." Wyeth, 555 U.S. at 570. The U.S. Supreme Court reiterated that "through 
many amendments to the [Food, Drug, and Cosmetic Act ("FDCA") and to Food and Drug Administration ("FDA")] 
regulations, it has remained a central premise of federal drug regulation that the manufacturer bears responsibility for 
the content of its label at all times." Id. at* 7 (quoting Wyeth, 555 U.S. at 570- 571) (emphasis added). 

9 There was never an opinion issued by the district court in the Tub City case. The Division filed a Trial Memorandum, 
and the Judgment was entered in favor of the Division finding Ms. Lambert personally liable. It can be understood 
from this sequence of events that the arguments of the Trial Memorandum were persuasive. 
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are suppliers, liable for deceptive acts, because they are each a "person who regularly solicits, 

engages in, or enforces consumer transactions, whether or not he deals directly with the 

consumer." Utah Code § 13-11-3(6) ( emph. added). The respondent in Tub City did have direct 

interaction with consumers, but under the express provisions of the statute, such direct involvement 

is unnecessary. State, ex rel. Wilkinson v. B & H Auto, 70 I F. Supp. 20 I (D. Utah 1988). The 

Sacklers, as the Citation alleges, were engaged in deceptive acts designed to solicit, promote, and 

increase the rate of consumer transactions for Purdue's opioid products. Indeed, these acts had no 

purpose beyond promoting additional opioid sales . Citation at ,i,i 8, 68, 125-161. 

If, as the Division has alleged, the acts of the Sacklers amount to violations of the CSP A, 

the fact that these actions were taken in their roles as corporate officers and board members is 

irrelevant to their individual liability. "A defendant, attempting to hide behind the corporate entity, 

'would not exculpate himself by proving he was acting as an agent of a corporation; he would only 

additionally inculpate his corporate principal." Trial Mem. at l O (quoting Armed Forces Ins. 

Exchange v. Harrison , 2003 UT 14, iJ20, 70 P.3d 35). In Tub City, the Division pointed the court 

to the interpretation of consumer protection statutes in other states where corporate officers, 

employees, or directors may be held individually liable for consumer protection violations. For 

example, under Ohio ' s consumer protection act, " Where officers or shareholders of a company 

take part in or direct the actions of others that constitute a violation of the CSP A, that person may 

be held individually liab le." Trial Mem. at 11 (quoting Garber v. STS Concrete Co. , L.L.C. , 991 

N.E.2d 1225, 1233 (Ohio App. 2013). The Wisconsin Supreme Court has likewise recogni zed 

that, under its consumer protection act, "a corporate employee may be personally liable for acts he 

or she takes on behalfof the corporate entity that employs him or her, that violate the H IPA." Trial 
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Mem. at 13 (quoting Stuart v. Wisjlog 's Showroom Gallery, In c., 308 Wis.2d 103, ~41 (2008)). 10 

ln sum, " [a] corporation ... acts through its controlling officers or members. The CSPA imposes 

liability on individuals who commit deceptive practices or acts, whether or not they act through a 

business entity." Trial Mem. at I 0. The Sacklers are such individuals, and the Division has properly 

pleaded claims against them under the CSPA. 

D. In the Matter of Bajio, LLC; Bajio Mountain West, LLC; and Logan C. Hunter, No. 
DCP 86673 

In In the Matter ofBajio, LLC; Bajio Mountain West, LLC; and Logan C. Hunter, No. DCP 

86673, the presiding officer found that it could not be determined as a matter of law whether the 

Division had authority to issue a citation against a dissolved entity under the former version of 

Utah Code § 13-2-6 because the question would depend on "whether the ' division ha[ d] reasonable 

cause to believe"' that the respondent was engaged in violating the statute. Ex. D, Order on Bajio 's 

Second Motion to Dismiss ("Order") at 4-5. The presiding officer had "no or little indication, on 

[the] motion to dismiss, as to what the reasonable belief of the Division was at that time." Id. at 5. 

In this case, on the other hand, the Division had reason to believe, and in fact did believe, 

that the Respondents were continuing to violate the statute, and Respondents offered no competent 

affidavit evidence to the contrary. As noted in the hearing, the Citation alleges ongoing conduct 

and ongoing violations of the act. See Citation at~~ 16, 40, 95 , 106-109, 161. At the motion to 

dismiss stage, these allegations must be taken as true, and they are also evidence of the Division 's 

reasonable belief that the Respondents ' violations are ongoing. Given that the Division ' s authority 

to issue a citation under Utah Code § 13-2-6 could not be determined as a matter of law even when 

the respondent company was dissolved, it cannot be determined in this context that the Division 

10 Neither the Wisconsin nor the Ohio statutes have provisions expressly extending li ability to corporate officers. See 
Wis. Stat. § 100.01 el seq. ; Ohio Rev. Code § 1345.0 I & Ohio Rev. Code §§ l 345 .02(A); 1345.03(A). 
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did not have authority to issue the Citation under Utah Code § 13-2-6 when the Citation includes 

allegations of ongoing conduct, and the only suggestion otherwise is the Respondents ' 

unsubstantiated claims outside the Citation (which are contradicted by their ready access to 

Purdue' s internal documents) . 

In Bajio, the presiding officer also found that the Division had authority pursuant to Utah 

Code §l3-l l-17(4)(a) to issue the citation for "a cease and desist order and ... an administrative 

fine of up to $2,500 for each violation of this chapter." Order at 2-4. This authority does not depend 

on whether the Respondent is currently violating the statute because cease and desist orders also 

address "future and potential actions." Id. at 3. No obstacle prevents the Respondents from 

continuing their wrongful conduct in the future even if, as Respondents claim, the prior conduct 

ended in February 2019. Utah Code§ 13-l l - 17(4)(a) also provides the Division with the authority 

to issue the Citation against the Respondents. 

Finally, Bajio shows Respondents are wrong to argue that an amendment to Utah Code 

§ 13-2-6 is a substantive change. They could never have had a vested right to be free from a citation 

for past acts because Utah Code§ 13-l l-17(4)(a) already provided the Division authority to issue 

one. The Division had this authority both before and after the Respondents claim to have stopped 

marketing opioids. Per Bajio , Respondents gained no substantive right to be free of administrative 

citation. The change in the language of Utah Code § 13-2-6 is procedural then and applies in this 

case. In sum, the Citation cannot be dismissed because ( 1) the Division had reasonable cause to 

believe, and alleged, the Respondents were continuing to violate the act; (2) the Division had 

authority alternatively under Utah Code §l3-1 l-l7(4)(a) to issue a cease and desist order and 

administrative fines ; and (3) the CUITent version of Utah Code§ 13-2-6, which expressly applies to 

cases involving solely past violations, is a procedural change in the law that applies in this case. 
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BEFORE THE DEPARTMENT OF COMMERCE 
OF THE STATE OF UTAH 

IN THE MATTER OF THE REQUEST 
FOR AGENCY REVIEW OF 

Tub City, LLC, aka Tub City Spas, 
LLC; Spa Co~Op of Utah, LLC; 
Deborah Ann Lambert aka Deborah 
Devoe, 

PETITIONERS 

J?INDINGS OF FACT, 
CONCLUSIONS OF LAW and 

ORDER ON REVIEW 

DCP Case No. 84704 

INTRODUCTION 

This matter came before the Department of Commerce ("Department") upon a 

request for agency review by Petitioners Tub City, LLC, aka Tub City Spas, LLC; Spa 

Co-Op of Utah, LLC; Deborah Ann Lambert aka Deborah Devoe (hereafter "Lambert"), 1 

challenging the Order of Adjudication of the Division of Consumer Protection 

("Division") issued on January 19, 2016, which concluded that Petitioners violated the 

Utah Consumer Sales Practices Act ("UCSPA"). 

ST A TUTES OR RULES PERMITTING OR REQUIRING REVIEW 

Agency review of the Division's decision is conducted pursuant to Utah Code 

Annotated, Section 630-4-301, and Utah Administrative Code, Rl51-4-901 et seq. 

1 The Division record indicates other spellings of Devoe, including De Vos, De Vos, De Vo. 



• 
ISSUES REVIEWED 

I. Whether Petitioners failed to establish that under the applicable law, Ms. 

Lambert ·could not be found personally liable and jointly and severaUy liable for UCSPA 

violations. 

2. Whether the fine assessed against Petitioners should be modified to an 

amount that is proportional to the gravity of Petitioners' offense. 

FINDINGS OF FACT 

1. On May 13, 2015, the Division issued an administrative citation against 

Petitioners for violations of the UCSP A. 

2. Tub City and Spa Co-op of Utah are expired or delinquent limited liability 

companies. Ms. Lambert was the manager, owner and/or registered agent for Tub City 

and Spa Co-op. The Citation named Ms. Lambert individually and as an officer, director, 

manager, agency and/or owner of the Tub City and Spa Co-op. 

3. The Division issued amended citations on June 26, 2015, August 19, 2015 

and December 14, 2015. 

4. The Third Amended Citation alleged that that Tub City (a) misrepresented 

the standard, quality, grade, style or model of hot tubs and accessories that were sold; (b) 

failed to ship or furnish the goods or services in a timely manner; (c) disclaimed the 

existence of a warranty or failed to honor warranties; ( d) failed to provide refunds to 

consumers, and (e) violated the Division's New or Used Rule. 

5. Pursuant to Tub City's request, a hearing was held before the Division 

Hearing Officer in January 2016. 

2 
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6. On January 19, 2016, the Division Director adopted the Hearing Officer's 

Findings of Fact, Conclusions of Law and Recommended Order, concluding that 

Petitioners violated the UCSPA, issuing a cease and desist order, and assessing 

administrative fines as follows: $50,000.00 jointly and severally against Tub City and 

Ms. Lambert for 20 violations, and $5,000.00 jointly and severally against Spa Co-op and 

Ms. Lambert for two violations. 

7. On February 18, 2016, Petitioners filed a request for agency review. 

Petitioners subsequently filed the hearing transcript; they filed their Memorandum in 

Support of Agency Review ("Petitioners' Memorandum") on November 7, 2016. 

8. The Division filed its memorandum in Opposition to Agency Review on 

December 7, 2016. 

9. Petitioners did not file a reply memorandum. However, on January 5, 

2016, Petitioners' counsel sent an electronic mail to the administrative law judge 

assigned to this agency review matter and to the Division's counsel as follows: 

The question of Deborah DeVos's liability was thoroughly argued before 
the original judge. My recollection was that the entire second day of the 
hearing was devoted to the issue, and the intelligible portions of the 
transcript bear that out. A look at the transcript shows that these items 
were argued on pages 254-255, and again starting at page 261 where the 
second day of the hearing starts. Hernandez v. Baker specifically was 
emailed to Judge Soderberg and to the division before the hearing on 
January 8. The email where that occurred is attached. 

If there are still questions about whether issues were preserved, Tub City 
and Ms. De Vos would ask for an opportunity to brief the preservation 
question. Other than that, Tub City is prepared to submit on the filings. 

Electronic mail dated January 5, 2017. 

10. As discussed in detai] below, Petitioners have failed to properly challenge 

the Division's findings of fact, which are therefore adopted as conclusive and 
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incorporated herein. For ease of reference, the Hearing Officer's findings of fact 

included findings that Ms. Lambert was personally involved with the sale of hot tubs to 

the individual consumers named in the Citation. 

11. A briefreview of the record indicates that the consumers identified in the 

Citation paid a total of $6,650.00 to Spa Co-op and a total of $23,913.11 to Tub City. 

The resulting situation for each consumer appears to be as follows: 

Consumer Entity Cost Result 
Farnsworth Spa Co-Op 2,800 Tub returned to Petitioners for repair 
Sringham Spa Co-Op 3,850 Crack in fiberglass never repaired 
TOT AL Spa Co-op $6,650.00 

Stock Tub City 3,000 Missing stairs, pillows, cover lift, and 
correct cover. 

Owens Tub City 2,650 Tub not functioning - Petitioners did not 
make repairs 

Lehman Tub City 1,800 Tub not functioning - Petitioners did not 
make repairs - missing pillows, color 
changing light and cover 

Moyer Tub City 3,200 Some repairs made by Petitioner but tub 
still not functioning 

Torgerson Tub City 3,000 Some repairs made by Petitioner but tub 
still not functioning 

Hargraves Tub City 1,000 Tub not functioning - Petitioners did not 
make repairs 

Hair Tub City 1,750 Missing correct tub cover 
Anderson Tub City 1,675 Tub not functioning - Petitioners did not 

make repairs - missing correct tub cover 
Larsen Tub City 2,000 Tub not functioning - Petitioners did not 

make repairs - missing correct cover, 
pillows 

Reed Tub City l,725 Tub never completed or delivered to Reed 
Swaner Tub City 2,113.11 Tub not functioning - Petitioners did no~ 

make repairs 
TOT AL Tub City $23,913.11 
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CONCLUSIONS OF LAW 

1. The standards for agency review within the Department of Commerce 

conespond to those established by the Utah Administrative Procedures Act ("UAPA"), 

Utah Code Annotated Section 630-4-403(4) and Utah Admin. Code R 151-4-905. 

2. The Executive Director may grant relief if she determines that the 

Division's action is "based upon a determination of fact, made or implied by the agency, 

that is not supported by substantial evidence when viewed in light of the whole record." 

Utah Code Ann. §63G-4-403(4)(g). A party challenging the Division's findings of fact 

must marshal all of the evidence supporting the findings and show that despite the 

supporting facts the findings are not supported by substantial evidence when considering 

the conflicting or contradictory evidence. Uintah County v. Department of Workforce 

Servs., 2014 UT App 44, 15,320 P.3d 1103; Utah Admin. Code Rl51 -4-902(3). 

3. The Executive Director applies the correction-of-error standard when 

reviewing the Division's interpretation of general questions of law, granting no deference 

to the Division 's decisions. Associated Gen. Contrs. v. Bd. of Oil, Gas & Mining, 2001 

UT 112, ~ 18, 3 8 P .3d 291 . However, agency decisions that apply the law to facts arc 

entitled to discretion and are only subject to review to assure that they fall within the 

limits of reasonableness and rationality. Allen v. Dep 't of Workforce Servs., 2005 UT 

App 1 86, 1 6, 112 P .3d 123 8 ( citations omitted). 

A. Applicable Law 

4. Utah Code Ann. § 13-2-5(3) gives the Division Director, "authority to take 

administrative and judicial action against persons in violation of the division rules and the 

laws administered and enforced by it, including the issuance of cease and desist orders." 

5 



The UCSPA contains a list of prohibited deceptive acts or practices under Utah Code 

Ann. § 13-11-4, and authorizes the Division to adopt "substantive rules that prohibit with 

specificity acts or practices that violate Section 13-11-4 and appropriate procedural 

rules." Subsection 13-11-8(2). The Division is required to construe the UCSPA liberally 

to promote certain policies including the protection of consumers from suppliers who 

commit deceptive and unconscionable sales practices. Subsection 13-11-2(2). 

5. Under the UCSPA, a supplier is defined as "a seller, lessor, assignor, 

offeror, broker, or other person who regularly solicits, engages in, or enforces consumer 

transactions, whether or not he deals directly with the consumer." Subsection 13-11-3(6), 

emphasis added. A supplier commits a deceptive act or practice if the supplier 

knowingly or intentionally "indicates that the subject of a consumer transaction has 

sponsorship, approval, performance characteristics, accessories, uses, or benefits, if it has 

not,"2 or "indicates that the subject of a consumer transaction is of a particular standard 

quality, grade, style or model, if it is not."3 A supplier engages in a deceptive act or 

practice if he knowingly or intentionally: 

( l) after receipt of payment for goods or services, fails to ship the goods or 
furnish the services within the time advertised or otherwise represented or if no 
specific time is advertised or represented, fails to ship the goods or furnish the 
services within 30 days, unless within the applicable time period the supplier 
provides the buyer with the option to: 
(i) cancel the sales agreement and receive a refund of all previous payments to the 
supplier if the refund is mailed or delivered to the buyer within IO business days 
after the day on which the seller receives written notification from the buyer of 
the buyer's intent to cancel the sales agreement and receive the refund, or 
(ii) extend the shipping date to a specific date proposed by the supplier. 

Subsection I 3-11-4(2)(1). In addition, a supplier engages in a deceptive act or practice if 

2 Utah Code Ann. § l 3- J J -4(2)(a). 
3 Subsection I 3- I l -4(2)(b ). 

6 



he knowingly or intentionally: 

(j)(i) indicates that a consumer transaction involves or does not involve a 
warranty, a disclaimer of wananties, particular warranty terms, or other 
right, remedies, or obligations, if the representation is false; or 
(ii) fails to honor a wairnnty or a pru1icular wa1rnnty term. 

Subsection 13-1 l-4(2)(j). 

6. Moreover, Division rules make the following conduct a deceptive act or 

practice: 

Except as provided in Section 7c and d of this rule, it shall be a deceptive 
act or practice in connection with a consumer transaction for a supplier to 
represent, directly or indirectly, that an item of consumer commodity, or 
that any part of an item of consumer commodity, is new or unused when 
such is not the fact, or to misrepresent the extent of previous use thereof, 
or to fail to make clear and conspicuous disclosures, prior to time of offer, 
to the consumer or prospective consumer that an item of consumer 
commodity has been used. 

Utah Admin. Code Rl52-l l-7. 

B. Division's Findings ofli'act Accepted as Conclusive 

7. Petitioners fail to establish that Division findings are not supported by 

substantial evidence. The Division's Citation alleged 29 counts ofUCSPA and Division 

Rule violations; the Division requested $72,500.00 in administrative fines. The Hearing 

Officer upheld all but five counts and recommended an administrative fine totaling 

$55,000.00, which was adopted by the Division Director. It was held that Ms. Lambert 

was a supplier under the UCSP A and was therefore jointly and severally liable for the 

fines assessed against Spa Co-op and Tub City. 

8. Petitioners have not identified any specific findings of fact that they wish 

to challenge. They also fail to cite the Division record and thus fail to marshal the 

evidence in support of the Division's findings of fact as required by Subsection Rl51-4-

7 



902(3). Petitioners challenge the conclusion that Ms. Lambe11 is personally liable for 

violations of the UCSPA, maintaining that she acted only on behalf of Spa Co-op and 

Tub City, which entities were the contracting pai1ies and the sellers. Petitioners' 

Memorandum, pp. 5-6. Petitioners further argue that the administrative fines assessed are 

excessive and constitute a violation of the Eighth Amendment. Id., pp. 1-5. Because 

Petitioners have not identified any findings they challenge and have not met the 

marshaling requirement, and because the Presiding Officer is entitled to judge the 

credibility of all witnesses, weigh the testimony of witnesses, and draw reasonable 

inferences from their testimony,4 the Division's findings of fact are adopted and 

incorporated herein. 

C. Personal Liability 

9. Petitioners have failed to establish that Ms. Lambert cannot be held jointly 

and severalJy liable for UCSPA violations. Although Petitioners have not cited to the 

Division record to indicate where they raised the issue of Ms. Lambert's liability, a 

review of the record indicates that the issue was raised to the Presiding Officer and the 

Presiding Officer ruled on Ms. Lambert's personal liability. Therefore, the issue was 

preserved for agency review. 

10. Petitioners rely on provisions in the Utah Revised Limited Liability 

Company Act (Section 48-2c-601) and the Utah Revised Unifonn Limited Liability 

Company Act (Section 48-3a-304) which deal with the liability of organizers, members, 

managers and employees, but as noted by the Division, Petitioners overlook the UCSPA 

4 State v. Waldron, 2002 UT App 175, para . 16, 51 P.3d 21. 
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provisions under which Ms. Lambert is a supplier, a person5 who regularly solicited, 

engaged in or enforced consumer transactions such as the sale of hot tubs. Subsection 

13-11-3(6). The record indicates that Ms. Lambert was personally involved with each 

consumer transaction identified in the Citation. The Division Citation properly named 

Ms. Lambert both individually and as officer, director, manager, agent and/or owner of 

Spa Co-Op and Tub City. Contrary to Petitioners' position, no allegations of piercing the 

corporate vei l are necessary in the Citation as no legal authority has been presented to 

establish that the corporate shield doctrine is applicable to protect a person who has 

violated the UCSP A. The Presiding Officer correctly interpreted the language of the 

UCSPA to conclude that the UCSPA specifically applies to the allegations in this case. 

Associated Gen. Contrs. 1118. 

11. The Division is required to construe the UCSPA to promote certain 

policies, including protecting consumers from suppliers who commit deceptive and 

unconscionable sales practices. Subsection 13-11 -2(2). Under Subsection 13-11-3(6), 

Ms. Lambert's activities in her role as officer, director, agent, and/or owner of Spa Co-op 

and Tub City were sufficient to support a conclusion that she engaged in or enforced 

consumer transactions. Moreover, the evidence indicates that the consumers dealt 

directly with Ms. Lambert in purchasing hot tubs and in requesting delivery, repairs, 

missing accessories, refunds, etc. Therefore, the Presiding Officer reasonably concluded 

that Ms. Lambert was personally liable. 

5 A "person" includes an "individual, corporation, government . . . or any other legal entity." Subsection 
13-11 -3(5). 
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D. Fine Amount is Excessive in Relation to the Gravity of the Offense 

12. Petitioners argue that the assessed fines were unconstitutionally excessive 

and do not bear a reasonable relationship to the gravity of the offense. The Eighth 

Amendment states "[e]xcessive bail shall not be required, nor excessive fines imposed, 

nor cruel and unusual punishment inflicted. U.S. Constitution, Amendment VTTT. In 

United States v. Bajakajian, 524 U.S. 321, 334 (1998), the Supreme Court held that the 

amount of a forfeiture must bear some relationship to the gravity of the offense. The 

Utah Court of Appeals has also stated that a fine violates the Eighth Amendment if it is 

"grossly disproportional to the gravity of a defendant's offense." Brent Brown 

Dealerships v. Tax Comm 'n, Motor Vehicle Enforcement Div., 2006 UT App. 261, 139 

P.3d 296, ill 6. A fine assessed should be compared to the maximum that could have 

been levied; the extent of the unlawful activity and amount of illegal gain should be 

considered in relation to the penalty and the harm caused. Id. , at~ 20. 

13. Although the Division has the power to assess fines up to $2,500.00 for 

each UCSPA violation under Subsection 13-11-17( 4 )(b ), it is not sufficient to simply 

consider the maximum fine that can be assessed for UCSP A violations. Rather, under 

Brown and Bajakajian, it is also important to consider the extent of the unlawful activity, 

the amount of illegal gain, and the hrum caused. 

14. The max.imum fine that the Division could assess for two violations 

involving Spa Co-op is $5,000.00; the maximum that could be assessed as to violations 

involving Tub City is $50,000.00. As noted in the Findings of Fact section above, many 

of the consumers identified in the Citation did not receive a hot tub, returned their hot tub 

to Petitioners for repairs, or have the hot tub in their possession but never received the 

10 



repairs needed to make their hot tub functional. As to Spa Co-op, a consumer paid 

$2,800.00 for a tub he never received, and another had a tub that cost $3,850.00 with 

cracked fiberglass that was never repaired. As to Tub City, the consumers who testified 

that their hot tub is not functional paid a total of$ I 9,163.11 for their bot tubs.6 Two 

remaining consumers, who paid a total of $4,750.00 for their hot tubs, testified that they 

did not receive accessories such as pillows, cover lifts, and the correct hot tub cover. All 

consumers testified and provided documentation of numerous, repeated calls, emails and 

visits to Petitioners' place of business in attempts to get their hot tubs serviced and to 

receive the bargained-for accessories. Such trouble and inconvenience suffered by the 

consumers while they attempted to obtain repairs and missing products is also considered 

as part of their loss. 

15. Petitioners maintain that they had employees or independent contractors 

who mispresented that they provided repairs to the consumers when they in fact had not 

done so, but ultimately, Petitioners are responsible for the work of their employees and 

independent contractors. Petitioners also claim that they made little profit from their 

sales of hot tubs to the consumers and that it would be impossible for Petitioners to pay 

the assessed fines. However, Petitioners have failed to marshal the evidence in the record 

to establish the amounts of any profits to Petitioners or any firm amounts by which 

administrntive fines against them could be reduced for such things as any third-party sale 

of a hot tub by a consumer. Without such evidence, therefore, it is reasonable to assume 

that the Spa Co-op consumers suffered a loss of approximately $3,500 for a hot tub that 

was no longer in the consumer's possession and another hot tub with a crack in the 

fiberglass. It is reasonable to assume that the Tub City consumers suffered a loss of 

6 Several of these consumers also testified that they did not receive certain accessories. 
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approximately $20,000.00 for hot tubs that are not functional, those missing proper 

accessories, and the conswners' lost time and inconvenience in dealing with these 

problems. An additional penalty of $500.00 is assessed for the Spa Co-op transactions 

and $2,000.00 for the Tub City transactions as a detenent. Therefore, the total fine 

assessed against Spa Co-op is $4,000; the total fine assessed against Tub City is 

$22,000.00. As Ms. Lambert is a supplier, she is jointly and severally liable for the total 

fines assessed against Spa Co-op and Tub City. 

E. Summary 

16. In sum, Petitioners have failed to establish that Ms. Lambert could not be 

held personally liable under the UCSPA. The Division's decision that Petitioners 

violated the UCSPA is therefore affitmed. However, the administrative fines assessed 

against Petitioners are modified.7 

7 The Division's request that the matter be dismissed on the grounds that Petitioners' brief fails to meet the 
rules governing briefs on agency review (Opposition to Agency Review, pp. 4-5) is denied. A motion to 
dismiss may not be brought on an argument that the pleading or memorandum is insufficient. Subsection 
RI 51-4-302(2)(b )(i). 
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ORDER ON REVIEW 

For the foregoing reasons, the Division of Consumer Protection's Order of 

Adjudication is affirmed, but the fines assessed are modified as stated herein. 

NOTICE OF RIGHT TO APPEAL 

Judicial Review of this Order may be obtained by filing a Petition for Review 

with the District Court within 30 days after the issuance of this Order. Any Petition for 

Review must comply with the requirements of Sections 630-4-401 and 630-4-402, Utah 

Code Annotated. In the alternative, but not required in order to exhaust administrative 

remedies, reconsideration may be requested pursuant to Bourgeous v. Department of 

Commerce, et al., 981 P.2d 414 (Utah App. 1999) within 20 days after the date of this 

Order pursuant to Section 630-4-302. 

-rt. 
Dated this 2 7 - day of Febrnary, 2017. 

\fi~ 
Francine A. Oiani, Executiv irector 
U tab Department of Commerce 
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• 
CERTIFICATE OF MAILING 

I certify that on the'll!\}ay of February, 2017, the undersigned mailed a true and 

c01Tecl copy of the foregoing Findings of Fact, Conclusions of Law and Order on Review 

by certified and first class mail to: 

MATTHEW G KOY LE ESQ 
2661 WASHINGTON BLVD STE 103 
OGDEN UT 84401 

and caused a copy to be electronically mailed to: 

Daniel O'Bannon, Director (dobannon@utah.gov) 
Division of Consumer Protection 
160 East 300 South 2nd Floor 
Salt Lake City, UT 84111 

Jeff Buckner, Assistant Attorney General Gbuckner@utah.gov) 
Office of the Attorney General 
160 East 300 South 
Salt Lake City, UT 84111 
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The Order of the Cou I stated be low: /":? ;~ 
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Dated: June 28, 2018 /s/ WlLL~lvt ...:i;ENolLL 
03 :4 I :03 PM DistricfCo~rt Ji.tdgc / 

Robert G. Wing (4445) 
Kevin M. McLean (1610 I) 
Assistant Attorneys General 
Sean D. Reyes (7969) 
Utah Attorney General 
Utah Attorney General's Office 
White Collar Crime & Commercial Enforcement Division 
160 East 300 South, 5th Floor 
PO Box 140872 
Salt Lake City, Utah 84114-0872 
Telephone: (801) 366-03 l 0 
rwing@agutah.gov 
kmclcan@agutah .gov 

Attorneys for tlte Utah Division o_f Consumer Protection 

THIRD JUDICIAL DISTRICT COURT 
SALT LAKE COUNTY, STATE OF UTAH 

T UB CITY, LLC, 
SPA CO-OP of UTAH, LLC, and 
DEBORAH ANN LAMBERT, 

Petitioners, 

vs. 

UT AH DIVISION OF CONSUMER 
PROTECTION, and THE UTAH 
DEPARTMENT OF COMMERCE, 

Respondents. 

JUDGMENT 

Civil No. 170902052 

Judge William K. Kendall 

'--.< ... ~::,,/,,h\~~:>••' 

This matter came before the Court on a petition for judicial review filed by Tub City, 

LLC, Spa Co-Op of Utah, LLC, and Deborah Ann Lambert, seeking judicial review of an 

informal administrative proceeding before the before the Division of Consumer Protection 

("Division") of the Utah Department of Commerce (''Department"). On June I I, 20 I 8. the Court 

June 28, 2018 03:41 PM 1 of 3 



• 
affirmed the result of the administrative proceeding as to the amounts of administrative fines 

imposed, and as to personal liability for Ms. Lambert. The Court hereby enters Judgment as 

follows: 

ORDER 

The Department's Order on Review, including the Division 's Order as incorporated. is affirmed 

as to Tub City, LLC, Spa Co-op of Utah, LLC, and Deborah Ann Lambert. 

Deborah Ann Lambert shall cease and desist from all acts or practices in violation of the 

Utah Consumer Sales Practices Act ("CSPA"). 

Tub City, LLC, and Deborah Ann Lambert shall pay to the Division an administrative 

fine of $22,000 for violations of the CSPA, which fine is imposed jointly and severally. 

Spa Co-op of Utah, LLC, and Deborah Ann Lambert shall pay to the Division an 

administrative fine of $4,000 for violations of the CS PA, which fine is imposed jointly 

and severally. 

SEAN REYES 
ATTORNEY GENERAL 

/s/ Kevin McLean 
Kevin McLean 
Assistant Attorney General 

Isl Matthew G. Koyle 
matthcw(ivkoylelaw.com 
Attorney for Petitioners 
Signed by Kevin McLean with permission of Matthew G. Kayle 

**Executed and entered by the Court as indicated by the date and seal at the top of the 

first page** 

--------------------END OF ORDER--------------------

June 28, 2018 03:41 PM 2 of 3 
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CERTIFlCA TE OF MAILlNG 

I certify that on the 27 111 day of June 2018 l filed the foregoing with the court ' s electronic filing 

system, resulting in electronic service to: 

Matthew G. Koyle (# 12577) 
266 l Washington Blvd. Ste I 03 
Ogden, Utah 84401 
Telephone: 801-675-8678 
Fax: 801-807-0141 
matthew@ koylelaw.com 

June 28, 2018 03:41 PM 

Isl Lori Edwards 
Lori Edwards, Paralegal 
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• 
Rolen G. Wing (4445) 
Kevin M. Mcle:rn ( l6 !01) 
.-\$. istant Att rn 'Y• Gen ·ral 
, ean D. R yes { 9 9) 

tah Attorney G ·ncrUI 
Utah Attorm:y G n ~raJ's Office 
160 E. 3( 0 ,-'outh. i fth Floor 
P.O. Box 140872 
. all Lake ir . Urah 84 114-0872 
Tel ·phone: ( 0 I ) 366-03 I 0 
E-mail : nving(a,agutah.go\' 

kmdeanra•a 1utah. •m 
.r\tt rni:ys for Ut h Di ision of onsum ·r Prote tion 

HlRD JUDI IAL DISTRl T OURT 
SALT LAK E OU: ~ TATE OF TA H 

T 'B lTY, L LC. 
, PA CO-OP of T - II, LL . nml 
Dl~l30RAII A, N AMBER . 

Petitioners. 

\ s. 

u ·t t\11 DIVISION OF C 
PROTEC . ION, and THE U 
DEPART~1ENT OF COM ER 'E, 

TRIAL 1EMORANDUM 

Judge : \ illiam K Kcnd ll 

The Divi ·ion ofCon. umer Protcccion ("Divi· ion" cil'd Tub City. LLC.. pa o-op of 

Utah. LL (jointly ··Tub ity''), and Debornh Ann Lurnbert (' 'Ms. Lambert") for violating the 



inh Consumer al s Practi c:,; ct in cmmcction with Tub it ·s spa busin ·::.s.1 At the 

conclu ion of the administrative proc· .. ~. the Department f ommcrc' r ·1hc Department'') finrd 

ub ity and M '. Lambert $~6. 00, jointly and ·e erally. ub ity and M:;. Lambert J etition d 

f; r r vie, in thi .omt. The Divi i n and the D partmcnt moved in llmin' for an t rdcr limiting 

the scope of the tr ial, which, 1: grant ·don pri l 2,2018. Review by trial de novo in this ca: c is 

Jirn it>d to t,.vo leg.al i • ue, : i M •. arnberr per·orrnlly liabl • and. j • the fin I! ·on·ti tution, I? 

In the administrative proc • edin an admini trative hnv jud2e ("th A LS .. ) L sued 

Findings of Fact and Con lu ions of Law, which w:!fe ad pl db, the Di, isi n and th · 

Depa11ment. The Findings off act from that deci ·ion are referred to hen: a.-; the "2016 Fin Jings," 

attach d 11. ·.hibi1 ·ith r Tub Hy nor s. Lambert pn.-sc1, i.:d uny obj • ti on to th' _o I 6 

Find in s, and thos • Findings arc nclusiv ·I e tablish ·d for purposes of thi . proc • ·ding. 

Fri nd, of Great Salt Lake I'. tali Department of Nmural Resour,l:'s, 20 l 7 T 15. 392 P.3d 

29 L The 20 I ) findings con ti tute the predicate fact for th i • 'olJ rt' • considcrnrion of the cwo 

r ·m. ining is.-u ' . . 

L Ms. Lambert is ,,ersonully Unblc under th~ plain lungu.agc of the S PA. 

h • tah on: umer a le · Practice · A ·t (" P '" tnh ode § l. -1 1-1. crsct/ .. 

impose~ liabilit on . upplicrs ,vho en a c in de ptivc ac or pra ti t:S. Ms. ambcrt , ::i. a 

suppl ier as ddined by the C PA and i therefo re personally li able For the li n1:·s imp JS1:•d . ·he is 

also pl.! .·onally liabl bccau ·c ·h was pe ·onn lly invol ed in the vio lation al i~ uc: . 

"Tub City~ 111:n:in n:fcr;, to Tub City and Sp Co-Op. unk , ~ .:onte I dk1atc1> othcrn i. c. Al the ll llll'. or the cllllllOn 

·m d dmini.!>lrut 1\ • hearing ~~ i,. . Lunt. :rt \\as b amn :, D ·bor.t.h Dl'\ Oc. l·orpurp >1,c, o ! ' ll t11> i~1-111.:,. 1,hc i:.rd'•rrc l 

to in thi1, m •momndum ns ~b. 1 unh ··rt . 
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"cction I?- I 1-4 s ~ts out the type of onduct that is considered deceptive in a on. um ·r 

trnn a tion. Among other things. a upplicr commit · a dee ptivc act or practi c if the suppli ·r 

knowing! or intentiona lly indicares that the ·ubject of a c nsumer transa tion has harac11::ri ·tii.'.i 

it d ~- not have, or indicates that th~ . ubj l of a c n,. umer tran. , tion L of a parti ular t 1.ndard. 

quali ty, gr.idc. styk, or model. if it i. n L Ut.nh od • . 13-1 I (2) a -(b). . supplier cornmil,; n 

de eptive a ,tor pm ·ti ·e if. alt •r r ·eipt of payment for good or ·ervic •. th upplier fo1l: t 

furnish the 0 ood:- or servi es within a . p1;: itied time. • taJ1 Code : U-1 1-4(-)(1). A supplier 

·ommits a deceptiv ~ act or practice if it do· not honor a , arrancy it ha contracted to pr vidc. 

tah ~ode~ 13-1 1-4( - Ki . It 1s deceptive for a upp]ier t<' pmvide used pr<>duc~ when it has 

indi at d that the product w ·rc new. tah ode§ I - 11 •4(2 ();Utah Admin. Code RI 52- l 1-

( ). supplier ommi ts a dcccptiv ·actor practice if the . uppli ·r fai1 to provide a refund after 

a val id request for a refond has been made. tah dmin. ode RI 2- 11 - 10( 

The ALJ fou nd that Tub ity and .. Lamben vi lat d ea h of these c tion; fthc 

CSPA and th· rule~ pre. m u I gated under it. Th· fines ari ·c from th sc i lat ions. 

Ms. Lmnb •rt is p1..•1 ·onally litbl b •ca sc sip\ as supplier. Th P i11'lpos •s l iabilit) 

n ·su pliers·· and dcfi:nes a -~;uppl ie r'' to mean "'a ·elJer, les ·or. as ·ignor, offe1 r, broker. or 

other p r. on who rcguli, rl solicit , ngages in. or cnfi re ~ con un1cr tran action , wh thcr or 

nor he deals directly with lhe t.:on:umer." Utah ode :§ I - I '1 -3(6), I J-1 1-4( I )-(2). M •. Lambt'rt 

regularly ·oli ·iti:d, engag~ I in. r ~nfo ·e<l on ·um r lr:m ·::i 'ti n •. Th ugh nol a rcquir 'mcnL 

. he also dealt <lir ·ct ly w ith each o f the consumers. whi h : u1 ports the I.J's 2016 Fin lings. Her 

·ondu ' l is s •1 out in the Findings of Fa · t and Conclw,io11 of Law, whi ·h arc ailadPd a.:· Exhibi t 
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and incorporated by reference. The AL.I found that Ms. Lambert was personally involved in 

each of the consum'r transac1ion. out of which a fine aro ·c. 

L 1. l\1s Lamhcrf personally participated in eaeh tran· action at is ue. 

I .I. I , Tye Famswonh 

Mr. Farnsv,,·orth bou •ht a hot tub from Tub ' ity. and tl1c tnu1saction includl:<d u warrant .. 

.. 01 6 Findings 2 and : . The hut tub did n t heft t properly, Mr. Fam worth contacted Tub Ci Ly 

and M . ambcrt to reque ·t service and repairs . but the hot tub was never repaired. _Q 16 

Findino 3. Tub Cit and Ms. Larnbt::11 Jai l 'd to honor the wan-anry i ucd to Mr. Fam. worth. 

201 6 Finding.:; 4. Mr. Farnsworth bargained with Tub it and Ms. Lambert for a hot tub that 

had. u cd xwlior, but all wn w parts in. id th~ 1ub, but did n t re •.ivc a hot tub with new parts. 

_Q 16 Finding. . ··1 fi nd thut Del ornh [ amlr rt.] wa p r onally in ol ed in lhc . al of the h 

tu b. k Farnsworth testified that he bought the hot tub fr m M -. [Lambert) and that he 

communi '.<1ted with her regardi ng th warrant, and repairs." 201 6 Finding 

1. J.:!. Jill Strin. ,Jwm 

Ms. Stringham bought u hot tub ih rn Tub it and ·l s. Lumb rt. _QI J Finding · 8. The 

parties bargai ned tha t a l'. rad in the hot tub's fibergla ·s w ul i be repa ired and a ne,v filter cover 

provid d. M . Lam! en pcri-onally prorni , ·d that the crack would b repaired and th n w fi lter 

cover be provi d ,,tL ~L Stringtnm prmidcd tex t message: :· howin, that. he ·ommuni ·med wi th 

M •. mnb rt about the aa ·k in the fi b~rgla ·s. with M •. Lambert p . mising to h 1ve ·om~onc 

com• repair it.20 16 Findings 9, :\,1s, Larnbert wa. p •rsonnlly involYed in the sale of t\,1s. 

Stringham·~ hot tuh. as w ·11 a:- the fa il u, 'to fi • the fl ergla;' and pro ide th filt ·r ·over. 2016 

Findings I 0. 



1.1.3. Wendy wck 

M . Stock bought a hot tub fro, 1 Tub City. 1s. Lamb 11 told M . ' to k h would 

rec ive a new 1rray o er. a cover lift. ·tair '. an<l pillows. 2016 Findings 11. Tub ity did not 

pr ide those item . Tc t me. sages show omrnunication bct\vi:cn Ms. to k and M.s. Lambert 

about thes· mi . ing items. 2016 ·it1dings 12. Mi> . Stock made a vnlid requt!SI for 1 refund. 2016 

Findings 13. Ms. Lambert wa ' personally invul cd in the sal • or the hol tub. and in the failure 10 

provide M. , tock with the items that . he ord red.2016 ·ind ing. 14. 

1.1.4. Terri Owens 

M ·. wens pur ·ha ·ed a hot tub fr m Tub City and M •. Lambert. ... I Finding · 15. The 

ont.ra t for th hot tub in lud ·d n wnrmnty.20 16 Fin lings 16. Tub City and 1fs. Lambert failed 

t h n r th· warranty. Th hot tub stopped working shortly after it wa del ivered, and 1 . . 

Owens immediately contacted Ms. Lambert to repair it. Th, hot lul wa · repaired but hrok again 

right away. eviden -ed by text message, . Is. Ov.•ens reque~te<l that Tub City and M . 

Lamb rt rcpai1· chc hot rub, but the rub wa~ not r ·paired. _o 16 Vinding-- 19. Ms. Lamb rt was 

pe on ally in olved in the sale of the hot tub. an I in I h1.: fu il un: 10 honor th • , ominty. 2016 

• indin •s 20. 

f .J. 5. Ker i Lehman 

r,..1 , Lehman bought a hot tub from Tub Cit y and :Ms. Lambert.2016 Findings 21. Ms. 

Lehman and Ms. Lamb rt agr ·ed that a pil low i·1nd ·olor-changing light \ ould be provided, a · 

wd l a!> a t1C\ c vcr. 2 I 6 Findini.?,s 22 . \. hen the hoi tub arrived, ii had a us ·ti cov •r. and Ms. 

Lamb •rt tat d the nc cover was on nrd rand \VtH1ld bl: prov ided as .oon as possibl ' . Thc.e 

communicati n are fou nd in te · t messages introdu ed at the administrative pr ceeding. 2016 



Findings 23. The hot tu.b \ as not functioning properly. and Ms. Lchm:rn made repeated request. 

f r rep. irs and scrvi 'C. TI1c h r nib wa n t r ~paired . .... 0 I Findin 24. Ms. L ·hman wa told 

!hat her hot tub had au ed shell , bur new parts. _Q l 6 in<lings 2 •. It did not contain new pa11s. 

2016 Finding 2<: . . Lamb·rt \Vas pers nally invol din th sa le of the hot tub, and in the 

fa ilure to repair it and d liv r th· promi:c l it •ms. 2016 Findin°: 28. 

l.l.6. Blak foyer 

Mr. o r bought a hot uib from ub City and M . mbert. J was covered b a one-

ear warrant . 20 16 Findings 29. h stopped, orking . honly afl ·r dcliv but wa ne ·r 

, ucces ·fully rcpairn<l. ub ity and M •. Lambc:rt stoppc!d re.·pon Jing to Mr. Moyer' s 

omrmm.icntion •. 20 16 Findings 30. Ultimat ly, 1r. Moyer repaired th hot tub him ·ff, by 

hiring an ~Jc trician . 2016 Findin • . .. 2. 1s. ambcrt tc. ti ficd th t thi. voided th ' wa1111nty, but 

th" U found Mr, foyer's le:;tirn ny a.nd timeline ,nore persuar ive: Mr. Moyer ultimately 

repai red the hot tub only after Tub .ity stopped re-ponding to hi- complaint . 2016 Finding 33. 

, ts. Lambert wa • p ·rsonally in I\ <l in th· . al ' of Mr. Moy r" ~ h t tub arid in foiling lo 

p ·r 0 1m th~ 1 •pairs. _QI 6 Findi.ngs 4. 

I, 1. 7. Rick Torgerson 

tr. orgcr. n bou,i ln a hot tub from Tub Cit ~ nd . . Larnbcrt, and the purcha c 

indu<l d a on - ear warranl . 016 Findin s 3 . It <lid not function pr perly. he fi rst and 

• • nd time dr. Torgen;on re 1u ·t·d repair ·. Tub ' it pertorme I them. But, th · Lhirt! time Mr. 

• orgcrson coma tcd Tub Cit and Ms. Lamb · rt to request scrvi c because of lcnks, rh repairs 

were n 'V ~r mad'. 20 I , Find ing 3 . M . Lnmbert wa~ pi:rsonally in lved \ ith the sal, of t.hc 

hot tub and the fui lure to repair it. 2016 Findings 3 . 
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l.1 .8. Scott Ha,:~ra l'<.>. 

Mr. Hargraves purcha cd a hot tub fron1 Tub it and M . l ambcrt. _OJ 6 Finding 39. 

he hot tuh was cov ·red by a one-year warran t . Tub it and fs . Lamb rt agreed that Mr. 

llaf'6ravcs v ou ld receive new orr as 1 art of the purch 1.sc. _( 16 Findings 0. The hot rub did 

not work as promi. t:d, and Mr. H. rgraves ·onta ted Tub Cit and 11s. Lambert to •quest 

r ·pa ir . Repairs were n er perfi rmed. 201 6 Findi ngs 4 1. The co r whi ·11 was del iv1:rcd was 

used. and in poor condition. Ms. Lambe1t was pr sent when the hot tub was delivered and told 

~fr. Harg·ra ~ that the co er \Vru at an tlPr rot '. and he would get it then' t day. Cassie. a Tub 

City employee, I ter t Id tr. Hargraves the cover\. as ne er ordere i. _Q 16 in dings 4 __ Mr. 

Jforgrnvc1, r~quc. tcd a r fund for rhe h t tub and over but dkt n . t. receive it. 201 6 intl.ings 4 

Yls. amht:rt , a. 1r r. nally in Iv •.din th · sale of the hol tub.. the fa ilure to dcliv r the new 

c1..n·er. and the fail ure t repair the hot. tub. 2 16 Findings 44. 

I . I. t; , Traci Nair 

M~. Hair pur·has d ah t tub fr rn ub it. and M~. Lamb re. 20 16 Fimling~ 45 . :vL'. 

Lambert agreed to provide a gray cover and a cover till . 20 16 Findings 46. \ hen the hot tub was 

d livert:d it had a brown cover and 11 cover li ft . 201 6 Findings 47. Ms. I ~1mb 'rt wa,· pen; nal ly 

in vol\ cd in the I~. of the hot tub and the fai lure t provide Ms. Hair wi th rhc item ordered and 

paid f'or. 20 ]6 Findirws 49. 

1.1. 10. J remvA1t'i!r 011 

Mr. Ander. on b )U_:ht a hot tub from Tub City and Ms. La.n1l en. It had a on •Y ·ar 

warranty. 2016 Findi ngs ~O. , . Lambert agreed Lo prov id', new cover. 2016 Findings I. The 

cover de livered wa~· too lar 1e. f . nmbert te ·tified that. wh ile the over wa • the wrong :i7e, 



she believed Mr. Anderson was being too picky as the over was fun :tional. 20 16 Findi ngs 52. 

Mr. .ndc ·on requested er i 'C for .leak . omc leak. \>Vere rc1. air d. but the 1-aks kept 

occurring. ub it. and Ms. Lambert 'topped resp nding to Mr. Anderson' s n:pa ir reque ·ts. 

_o 16 Finding 5 . 

I . I. I I. Glenn Todd L r:-: n 

Mr. Lar ·en purdia ·ed a hot. tub from Tub ity and M •. umbcrt and the hot tub had a 

one-year warranty. 2016 Findin ·4_ r. Lars n was uppo ~ed to rece ive pillows and a n 3 w 

ov •r. 20 l 6 Findings 55. He did not re ·eive the pillo s or a ne, cover. 20 16 Findings 56. 

Instead, he re ·ei cd au ·e i cover in poor condition. M s. Lan.be11 tol<l him the u .i::d ·o er" a'.:> 

t mporary und lhat he woul.d re ive hi piUows and n w cov ·r wit.hi.n ten days. but h • never 

·ceiv"d them. 2 16 f indin • 5 m • f the part · r. La, n cciv ·d w ·re u.· ·d. 201 6 

Findings ·9. Mr. Larsen texted M ' , Lamb rt e eral time to •et the hot tuh rl!pai red, but repair: 

were not made. tooths of te ·t me ages , 1e1-e subm.it.ted to the LJ . Is. Lambert ik d to 

s ·h ·J t1 lc th ' pai1 .. 20 It Findings 60. 1 •. Lambert \ ·1.: pcrsonall )- involved iu the sak f ch0 

hot tub, the foi lu.re to provide Mr. I 'lro ·n with promised equiprnent nn I th· foihm,; lo rcpa.ir the 

h,, t t11b v.ihi le it wn: un k'T warranty. 20 1 ( Fin lings 61. 

I . I . I . Nancy Reed 

1\,1 .. Reed paid a depo it for a hot tub, but the h >l lub wa: not completed and M:. Reed 

f\: qu sted • n::fun<l fher dcp sit he ne • r received a refund. _0 16 Finding 6::!-63. 1\ls. 

Lamb ·rt t ·stifl ed thal she had agreed with Ms. Reed 10 refund the money as soon as the hot iub 

w,h sold to so111>one eh!. 20 16 Findings 64. M •. I ambcrt w::is I ·rsonall) in \oh •cl with 1hc 

deposit put do\.vn by M •. Ree I. and the fai lure to reru rn the dep sit. 2 16 Findings 66. 
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1. I. I . . Paul Swaner 

M .. Swan~r ·011tra ·tcd \),ith Tub it lO r~furbi h hi ~ c i ting hot tub. Th . c ntra t 

im:luded a on - ear warranty. ~ 16 Finding ' 7. • hen completed, it did n t fun ·tion properly. 

and Mr. Swaner contacted M. , Lambert to rcqu t repail . The · ·pairs were not provided. 2016 

Findings 18 70. s. Lan1bcrt was p rsonully involv din the tran. nction to rcfurbL h Mr. 

wnner' • hot tub and che foiltm: 10 pro ide service and repai •. 016 Findings 7l. 

1.2. Fedcrnl Jaw and principles in consumer protection law impose personal liability. 

Th sc 201 6 Find ings hmv tha1 M . Lambert re ul .• rl soli itcd e-onsumer tran, lions . 

._ he per,,onal ly sold good:.-. und s~rvi ·eb to co:nsume. ·, \. hi ·h is the 1.-ssenc • of solicitation. he 

cngc gctl in . n.sum ·r transactions. • h • personally ·poke v. ith ach of th 01.1 ·urnc.rs. And. sh • 

en-fl r d con. umcr tran:action .. 'he J rs nally w resp n ibl 'fi r honori n warranti s. 

arraniring for repairs, and pro ·es/ing rdhnds. By ' t:a tutory definition, ~he wa. a upplier, and 

when .:-he and 1 ub Ci ty vio lar d the , t:ature . . he becam per nally liable. 

M_·_ L·-mbcn an~u~~d tdow that Tub Cir was t.hc ~ mn1 ring p rtJ and tlrn t she is n t 

personally Ii tbk for i1s nblig:itinns. ~•1s. Lun:1bcrt i • liable, not for the condu ·t of Tub ity, hut 

fi r h ·r own c nduct. Iler liability i • primary. n t derivati 

The • tah ·rnc' Legislature t out the purpo. c. of the C PA and guid lin' for 

interpr~ting iL cah Code§ l 3- 11 -2. It is to be construed liberally to protet:t ·on:umer· from 

upplier · who commit it:· ·ptivc and unconscionable s k pa ·ti ·e ·. i d. It i • to be interpr ·tcd 

con ·isrcntly wi th th t> p ,l ic ics of the Fed ·ral radc ·ornmi ·sion ct ("'I• fCJ\ '') 1 ·lutin • to 

·or1. umer protcc1 ion. Id. nd it is to "make uniform 11v law" with re. p' ' l to ·on. um •r 

protection among those states which ~nact similar la'l;vs. Id. 
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It i. well-sett led. b{Hh under the FT • and in case' from other states, that an individual 

, ho parti ·ipatc in a violation of consumer prolection lav . i. sub·c,t to personal liabilit for 

tho ·t' violations. A corp< r.1 ri on or limih!d liabi lity c mpany actS through it· controlling officers 

or memb ·rs. Th PA impo ·c liability on indi idua1s , h ·ommit d c- ·pti c ac or prac ti ·c ~. 

whether or n t the a ·t through busines cntit . The fact thnt pers ,ri s acting in violation of th~ 

law are a ·t ing for a corporation may ul ·o make the ·orporation liable und •r th doctrine of 

respondeat superior. but "[i)t does not relieve the individual · of their fi ponsibility." Mead 

Johnson & Co. r . Btibr 's Fornlilfa er rice, i nc., 402 F.2d 19, 23 (5th ir. 1968 . 1·. Lambert L 

liabk based on her ·iohti >n~ of tht' ' P , 11<)t as a foncti n of ub ity's violat ions. Personal 

liabil ity in thi • ·asc has nothing to do, ith pi ·r ing the c rporat· veil. 

Th· ·tah Supr ·rnc Court adopted the e prin ipl in rm "d Fore'\' Ins. £. ·du:mge v. 

Harrison .. 2 03 UT l4, iJ- 0. 0 P.3d 3 ". Harrison h Ids th.al. a corporate officer ·annm hide his 

or ber own fraudulent ac tt behind the corporate veil. To permit an agent of a c.orporation, in 

arrying on its bu~ incs.s. to intl iL·I wrong and injurk up n tbcrs, and then shield him~ If from 

liability behind his \ icarious clwrnctcr. would often both ·anction and ncounige lhe perpetration 

f flab-rnmt and \. anton injuri ·s l y agent· f insolvent and ir~p n. ible c.:orporat1 n . 

d·fondant, atrmpting to hide behind the orporatc ntity. "would note culpatc hi rm elf by 

provi ng that he was actinl!. as a ,ent of a coq oration; he" ould only additionally inculpate his 

·oq orate prindpu1:· Id. 

A corporntc officer may be lint le umi ·r onsun1 ·r protection statutes if she had direct 

p ·r ona l parii ·ipution in or 1 ·r-s< nally uthoriz ' d lh' condu ·t found to have viola! 'd the srnlut ' 

and was not rnere ly tang.en ti al l I invol"e I. ·· l ndrviduu l who directly (and here, knowingly and 

IO 



wiHfullY} violate th· [Telcphon • .onsumer Protect ion A t] should not s ape liabil ity sokl 

hccau they arc corporat officers." Te:r:a,; \', American Blas(/cix. Inc .. 164 F. upp.2d 92, 898 

W.D. ex. 2 01) (parenthetical in original. rderring to thl:.' menta l tale expressly required under 

the relevant ~tatut • . 

n lcr th FT . , r~H ·f ag tins!, n indiv idual is ju. ti fi •d if .. the ind ividual parl i ·ipatcd 

dfrectl in the bu in •s entir 's deceptive a ·t: or prt1cti e • or had the authority to ontrol ·uch 

ac or pra tices." FTC v. Freecom Communication.·. !11c .. 40 I .Jd 11 2, 1204 I o t11 ir. 2005) 

( •mphasis in original). Th ' P should be intcrprdcd con:istcntl , ith th F CA. Ms. 

Lambert panicipated din~ ·tly in Tub Ci ty's dc-cc:p tive act or pradices and is liable. 

L3. Other state consum •r prot ction laws consistently hllJlosc r>cr o,ud l.inbili ty. 

Man oth ·r tales ha e interpreted consumer protc ' lion statut to en ompass p ·rsonal 

liabi lit us.in e ·~erHially thi • ~ame kst. The Cour1 or Appeals of Ohio. f r example. recognized 

that generall , employeeu and proprietors of corrurations nd limited liabilit compm1ies are not 

m1:, ~mbl· for thcd•hts rresp n~ibili ti ·!> ofth ·comrany. In · •rtaincontcxt ·, howc ·r, 

indi vidual· c.r1 be he ld to u1sw·cr for t he ac tions or the t.:ompan y . nnd violations of the C PA 

offer such a context Ohio's version of the ', P ·. lik..: tah ·.-. and like th · F A, is de, igned to 

prcYcnt d ccptivc conduct. ''Where officers or shareho lders of a ompany tak J arr in or direct 

the action of others that ct.m·titute a violation of lh . C PA, that p on may be held indi idually 

lia bl ." Garber v. TS Concrew Co .. L.L.C. 991 N.E._d L 25. 123 ( hio App. _013. ln Ohio: 

an officer fa corpo at ion is ind iv idually liabl ' for each vio lation 
of th· C. P in wh i h he personal ly participates. Stultz ,.. rtis tic 
Pool: . Inc ... ummit 1\ pp. No. C.,\ . ::? OJ. 9. 200 1-Ohio-1420 [20 I 
W 12 I ~4 3]. i i 4. Liubi lity al. tJ ·xi: ts for actions where "the 
offic •r took part in the commission of the ac t. src ifi aUy dir ctc-d 
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the particub r act to be ionc, or part icipated or coopcrat d there in." 
Grayson r . Cad;J/a • Buildt>rs, Inc. (::'ept. I . 1995), uyahoga 
ApJ. No. 6/5- 1, 19 Ohi App. E J"' ...,9 4. 199 \), L 469 16, 
citing Swt ·,, rel. Fisher \'. Am. Courl .. Im: . ( 1994). 96 Ohio 

pp.3d 29 , 644 .E.2d 1112. The otliccr's '• liabili ty flows n t 
from hi 0 statu a. ** * an tlicer * * *. but from his p r onal 
act i ns in violating ' P _., In. erra v. J.E. \4. IJ!dp,. Corp. ( v. 
2- , 000). Medina App. . 97>- M, 000 hio pp. L Xl 
544 at * I , 2000 \l L 172 4( 0 [*5}, citing Sovel v. Ri .·lwrdm n 
( ov. 15. l 99 -). ummit App. No. l l -o. I 995 Ohio App. LEXI 
5 • 76. 199 WL 678 - - . Thi ·<mrt noted that the C P "doe not 
chan e 1he exi. ting ommon law of tort, m rd e. it chan •e th 
c-ommon law mle wich res1 ect to pierci.ng the ·orpo,. te veil. A 
corporate ot1icer may not he held liable mere I • by virtue of hi · 
su tu · , a orponite officer. II does, howe\. er. t reate a tort which 
imposes personal liability up n rp rat ' m ·rs for vi lat ion of 
the act p ·rfonned by lhem in their corp rate capa ·ities.·· ray 011, 

1995 Ohi( App. LEXI 3954 at *9, fn . I, 1995 WL 54 9 16 [* 3, 
f11 . .I ]. Bum · , •. . pitzer 1\ilgmt .. 190 Ohi App.3d 365. 20 l 0-Ohfo-. 
5 69,94 1 . . 2d 1256. • ~ 2 'tb Di't.) . 

.Id .. al l 3 - 4 .. ee al o, Jo eph General ·ontracting. Inc 1·. Cowo, 317 0 1111. 56 (20 l 5) 

ndoptin the re ·t applied by the fcdc11.1I • urt whl·n i ntcrprccin1i the I· T 

nf: ir Trade Practice. ct). 

ct t th onn • ti ·ut 

In Wa ·hing:ton. if a rnrporate ot1icer participa tes in wrongful c nduct. l f with 'knowl -dge 

appro • the conduct . then ih otliccr. • well a th ' corporatitm. i l iabl for th · p nalti s under 

th l· Washington 'orisumcr Pr tcc tion Act. Grayson , •. Nordic Com t. 'o., Inc. 599 P._d 1_7 1. ln 

\1arylund, offi • rs and ,ig ·tll ) f u corp ,rat ion or lim ited liabi l ity • )!1lpany may b • held 

I r, onally liabl ~ f lr C nsumcr Prn1e ·ti )fl ct vi lat ions wh~n 1hey dirt!ct. parti · ipat • in. or 

cooperate in th i.:: pr hibi tcd condutt. MwTCLE, LLC 1·. First Choice /111emet. Inc. , 166 Md.App. 

-t-8 1, 528 (_0 6 ). Th(' . uprem • '.ourt )!' \ is ·on.· in applkJ personal liabil ity to a corporate 

empl >Yt':I.! und~r another coIhu 111er prm ·cti m sl.a tutc, the Wisconsin I lome lmprovcmcnI 



Prm:t iccs Act. Stuart " Wis/7oJ.{ "s Showroom Gallery, Inc.. 3 8 W.is. :.?d l 0. (_00 ' ), "\ c ho ld that 

a c-orporntc ('1npln. 'C ma be p 'rsonally liable for acts he or he l3kcs m beha lf of the corporate 

entity that ·rnploys him or her, that v iolate the HIP ." Jd. 

Th' SPA is to b construed to make Utah' faw uniform with the laws of other stat 

whi ·h cna ·l si milar laws. Thi: urt should apply the reason in, of courts from ther 

jmi ·di ·t ions wi1h re pc t top, onal liabil it . 

The 2 16 Finding, demonstrat that Ms. ambert participated directl • in Tub Ci ty's 

deceptive a ' l •• or pmcltce . The Ll found that, for ·a ·h of the n um "r transa,tions at i. sue in 

th is t:a.se, s. Laml·h1rt wa:. pcr,·onatly involved. She made representa1ion • to buyers about the 

q ual il ✓ of!hc hot tubs and anc illary product· they bought.. . he hot tub.sand othi.:r products did 

not Ii v • up to chc rcpr ·scntation she made. he pe . onal ly fi ·ldcd phone al l. rcqu ·sting 

varranly r>pairs and told consume ' the repairs would be prom1 ti , and prOp!:!rly carried our. 

They were n t. he pc onall., promised refund to unhappy con:::. umet but did not cause the 

refunds to b ·made. Her condu ·t violated the C PA aml ~he is p ·r:onally l iable. 

2. The fines imposed b)' the Department arc appropriate. 

The Divi, ion impo:ed admini;trative fine· f ~O. 00 joint! ' and . everally against Tub 

Cit and 1s. Laml ft and of 5.000 j imly and severally, ga in r ~pa .o-op nd M . . Lambert. 

uh City an<l lvh_ Lambert cha II ·n~ ·d the ammml of the fine: before the Departrm.'Tit. he 

Di.:partmcnt ·an.:f1.1lly con ·ickrcd the amoum of the fine · and ri:du ·c J the m. It r1:du ·cd the fin· 

again ~t SJ a o- p 10 "4,0 0 an 1 t.h • fine agai nst Tub City to 22,0UO. l t held th:11 M:. Lamb ·rt 

wris jointly and scv~rnlly liabl' Ii rboth line . The" ' n:du ' d fi nes ar · r•a.onabk and 

consti rutional ly appropri<1te and hould he ailirmed. 
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Last car, the - tah C urt of · ppcals , ·tout the i-tandards for administrativ • fi nes in 

Phillip v. Dep't of Commerce, Dh,. of ec., 0 1 T pp 4. The Eiohrh _m 'mimcm co the 

Con ·titution places upper l imit_· on an admini ·trati e agency' ' power 10 imp ;;ea fi ne. "The 

rouchstonc of the con litutional inquil undc.rthc ~xc<:. ·ivc Fin lnu · • is I.he principl • of 

proportionality. The am . un t. of the forfoit.ure mu: t bears m • rel ti nship lo till~ •ravity of 1h • 

off ·nse that it i de ign d to puni ·h." Id. at 'i]42 citin nited wte.· v. Bajakajitm , 5_4 

34 ( 199 ). To dete1mine proportionality. appellate court "compare the :imount of the 

forfi' iturc to the gra iry of th defendant off en c'' while keeping in mind t "' o fac tors : l ) thac 

judgments about the appropriate punishrncnt for an offi·nse bd ng in th~ fir . l in~iance to the 

I gislaturc; und 2) any judicial d ·t ·rmirrnti n regarding the gra ily of a parti ular criminal 

ffcns will b inhc: ··ntly impr i -. Id. 

I, 

The Leri ·Iarure authori 1..,ed admini ·trati e fines of up to 2.500 for ea ·h violation of the 

PA. tah ode : 1 -I 1- 1 (4 . he m imp scd b th Depanment arc I ss th n 50% oftbe 

aurhorizc<l max.imum. Th fa •t b 'ating on th anwunr of th " fin ·s arc con tai.nc<l in the Fi.nJ,ings 

of Fuel. Condu:ions of Law rnd Order on Re ic\ · igncd by the Exe ·uti\ • Din:ctor uf the 

o~, a11ment of ommerce, Frnn ·ine .. Giani n Febrnn 2 , 20 I (the "'1017 Fin Ii ngs''). he 

20 l Findin are attached • Exhibit B. 

The Execuli e Diret:t. -rr engaged in a thorough analy, is of the darm.1ges incurred by ea '.h 

·on umer and the amount of the fin ~s. . l ble o the thini.."Cn con ·umcr::. who w ·r~ h:mn1:d by 

Tul City and Ms. L mbcrt is i 11 hided Ii pu~c 4 of the 2017 Fin tings. Th· tabk .-how · the st 

of each h t tub and the na1ur ' of the vio lat ion. The ·ost of ·ach hot tub nmg •d frnm $1.000 to 

~ 3. -50. The total co ·t for the thirteen c nsumers ex --ceded ., • ,000. The tab I~ notes that fo r all 
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but one ofthc hot tubs, th tub was not fun tionin 1 or was never completed. 20 Ii Findi ngs, l l. 

Tu Ciry and iv1 . l ambcrt di I not ·hallcngc the 2017 Findings. Gi en the magnitud' of th' lo .. 

and the fa ' t that the products <li I not 11.mction a: advertised. a fine of , _6, 0 is reasonable. 

Th iolation. occurred vcr a l o.g p riod f time. Mr . . Fam~ rth purcba • I his hol tub 

in August 2012. M . Rc~d purdmscd her h<)t tub in pril 20 15, 201 Findings 2 and 62. Thi: 

demon ·tmte the persisrenc • of the condu ·t. The conduct in Juded mi representations to 

con umers. ub 'ity and Ms. Lambert told con umers that their hot tubs ontained new par~ 

, hen thc.::y did noL They nld ·onsurners the would r ~pair their hot rubs but did not and in som' 

·a$1!S qu it rel>ponding to n:pa.ir r~ques~-- 1e ·e ,. er · n • L mere techn ical violation~ f the C PA. 

ignificant fine should b • imp . ·d to d l r, n t ju t s. La111bcr1 and Tub City, but 

other . upplicrs . Th C PA and olh ·r con umer prot • tion Im s rel principally n s · lf-

re .rulation. , tiff penalties are ne ~ssa to en ourag compliance. 

In reducing the fin s from $55.000 to 26,000. the Executi e Dire tor c pre ·l. 

onsid ·red th· c tent of tht: un lawfu l a ·ti vit and the <111 unt of ill gaJ gain. cc Brt:nt Brmrn 

D 'tthm,hfps v. Ti .ix Cnmm 'n, ;\.fowr Vehicle En.ft Div., 20 6 UT App 261. ,r 21 (r ·kvant fac tor:-. 

in a ·se s ing the propriety of a firn;: inc lu I the harm nnd the rati of the fine asse:scd t the 

srarutory ma -imum fine). h • noted that the con umc provided documentation of numerous, 

11 pealed ·alls. emails and visits to ub City' s plat:e ofbu ' in~ s in au,empL<; lO ~et their hot tubs 

, rvice l anti to receive the bargain1;; I-for 't ·ces ·oric •. u ·h trouble nd in ·otwcni -.:n ·c suffi:n:d 

by c<rnsum rs while they alh:mpl 'd to obtu in rcpai1 . a.n t mi: ing product.<; was con: idcrcd as part 

of th ' ir loss. 
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The Executive Director all-ion tcd that Tub ity and Ms. ambert fnil'd to marshal 

cvid '11 c in support of th ' ir argum "nts chat th ·ir profit ·were mall r that th fin' . hould b • 

r duced f r other rea~ons. Aller carefully wdghing th ·e fact0rs. the E ·e utive Diret:tor 

on ludcd th. t it is reasonable to as um' that the Spa o- p con umers suffered a I s. of 

approximate! y • 3. - 0 f )f a hot tub that " a. no Ion , ·r in the ·on. um r's p . ssession and a nor her 

hot tub with a crack in th, fibergla • •. It i • rea ·unable t • • ·ume that lhe Tub ity ·on ·tuners 

suffered a los. of appro ·imately 20.0 0 for hot tubs that are not function I. tho e mL:ing 

prop--r acccs ·ori ·s, and the consumers' lo t timt: and incon eni ·n ' C in <lea.lino with these 

probh:ms. Sh· found it real-ionabh: to impo ·e an a<ldit ional penalty of 00 for the. pa ·o--op 

mrn ·a tions und S2,00 for th· Tub City transn lions a · a dct ·1· nt. 

Th ·s • fines arc proportional to the grav i1 of tlr often e and . hould upheld. 

'A I YE 
n · RNEY E ER.AL 

/~· Robert ,. Wing 
Rob ·.rt G. Wing 
Ai> i ·tant Attomcy G n(•rnl 



CERTI Fl ATE Of . £.:RVICE 

I, K \'in 11 Lean, ·enif: that on thi. P 1 da. 0f Yla 1 {. I fi l d th~ for going with th~ 

court ' el c tronic fili ngs ,.; tern, re ·ulting in elet:tronit.: : a vice L the r !lowing, unset f r the 

p ritionc1 

atth 1. Ko I~ # 125 7) 
2661 ington Bl d. P 10. 

gd~n 4401 
T ·I •p 1-67 -867 
·n : 8 I I 

SE RE E 
A 1- roRN EY G lERA 

·nernl 
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Exhibit: A 



-
DiV1 'IO)f Of CO"\fSl _lMER 1'ROTECTJO)J 
DA, 1EL R.S. O'BANNONj DIRECTOR 
DRPAR'l'1v1li>:'f OP CO'tvfi..,fERCE 
P.O. ROX 146704 
160 EAST 300 SOUTH 
SALT LAKE CTTY, lJT1\H 84114-670 
Ti;JCpboue: (801 530-660 l 

BEFORE THf: J)T'vlS ION p CON, UMER PROTLl ·:rro -
Of TUE DEPARTMENT OF COMMERCE 

OF TI-lR STATE 01• UTAH 

T:\ TI-ffi MA'lTE, OF: 

TCB CITY, LL \ als-0 known ns TUR Cl TY 
S:PAS, LLC; SPA co~OP OF UTAH. J.LC; 
and DEBOR.AR ANN LAMB.ERT, al 
known s DEBORAH DEVOE, 

RESP()NDENT, ' 

DY TIIE PRE.' IDING OffICER.; 

l PH.OPO ED ORDER 
I 

' 
; CASE NO. DLP &4704 
! 
I 

I 
i 
I 

On May 13, 2 15; the Utah Division of .ons\l.r\1cr Protection (the' "ni ,.,; ~ion.a) issued an 

Admini~trat ivc Citation aguin$l Tuh City, LLC, Spa C -Op of Ua.h, LLC. and Deborah Ann 

Lambert ( • ,ll 'lively, the "Respondents"). Th" c:xa t relation :hip bei~:vect1 Tub City Md ·paCo­

Op is not entirely 1,;Jem· although vidence prest:nled showed thar they . hared. a location and 

owner, and operated The same iypes of business. A hearing 1.-vas s:;t, but then continued. after the 

Divi::iion h~sued fill Amended Citation 0 11 June 26, 2015, a Se , md Arncnde: Citation on A g . r 

19, 015, and a Third Amend d Citatjo o Decemb<:.r 4, 2015 , Tot: Didsion al cges that 

:Respom:l.c.nts misrepresen ted the model or style c,l ·ho t tuhs or ot tub acce ~orie$, fa iled to 

ddher ite1 l '> t nsumers in a tirrn:ly manner, failed to deliver a hot tub in a timely manner, 

failed to honor \;>,'arranties, delivered used item:- when n ··1,v items were bargained for, and refosed 



to give refimds w en vaJjd reque:ds or refunds were made. Tbe 111ird !-.JJleoded Citati on 

imposes a $72,50 fme for 29 vioh1tions of O,e Con. 11mer Sal ::s Pra cic..cs Act 

TI\e matter \V~ heard by the Presiding Officer in urt i:nforrnl11 hearing on January 7, -0 16. 

Andren Keith and Glen \'finMn V,'erc present on behalf of the Divi£lon_ am! \'fallhew Koylc was 

present on behalf of the Respcmdenl.<; .. 

111c .Presiding Officer has reviewed th~ Parties' e ·idenoe and arg lll1cnts, and for che 

~ons sl.alecl below> finds that the llesponderrts vioh1ted the Co sumer Sales Practices Act. 

.FINDTNGS OF FACT 

E vid-t?YUiary $ l(mdard 

J. To su:.tain a ci tation, the Oivisioo must prove its c-ase by sub ·u-ir1 tial evidcnc -•. Ltah Code 

Ann. § 13-2~6 3)(d)(ij). "SubsLantial evidence -is that quantum and quality of relevant ~videnoe 

tha1 is adequate to convince a reasonable m:ind to support a conclusion ... consi er[ing] all the 

e,viuen 6 th.at both supports and d tt cts . . .. ' Bt .. njamin v. Utah Sta e Tax Comn1 ·11. 20 i 1 ffl 

14, ,i 2 J, :250 -P 3 d 3 9 ( c-italfons omitted). 

Tye Farnsworth 

2. 1 find that Mr. Farnsworth purchased a hoL Lub frnm Spa Co-Op of Litah on A gust 18, 

2 12. TI,ere is no dispute bct\i."Ccn th parties about this, an<l lht= transaction ~ . memorialized 

by ,vritt n contl~.(;t, wbh.::h conl.uined a on ~year warranty. (Ex. 5.) 

3. t,.Jr. Farnsworth testified tlmt the hot tub w~ deli vered in 8eptemhcr 2015, and h d 

problen: , wilh the je ' and heat from the be i.nning . Mr. Farnswo h te.-ti tje<l thai it wo Id take a 

\vcck for the tub to heat up to the right te.mp1.;rature. Mr. Fams\vorth testified that be contacted 

Spa Co-Op and Deborah l.)cvo several t imes • 1 O~-t.ober '1ml lli~n in March t re u~sc service 

ru repairs, but thut hi ~ M()t Luh ·w ~ nev r rep i.rcd . 



4. Ms. Devoe testified th~t :tvrr. Famswor(h had sold his hot tub to someone el.se, and so the 

wurrant wa'l void. l find tlmt the sale, ifit occtm-etl, c,c-c.:un·ed after Mr. farnsw·ortl1 1s requests or 

re-pai:r::; and servi e. 

•. I find that Spa 0>-0 p an<l T)~borah Devoe fai) d to honor the ,....-ru.~ranty issued t,) ~fr. 

Fam~worth. 

6. I fiud that vfr. Farn~viorth bar2a1ncd with Spa Co-Op and Deborah Dtv◊e for a hot rub ha 

had a used exterior, but all-new pans im,iJ.e lhe ruh, bnt did 11ot r·ccive a hot tub with new 

imerior parts. 1r. Farnsworth tcsrifi.ed that at the time he bough( the ht)t tub, hew-as told that ·1 

would lUtve ull n~w part'>, hllt he1 wbe:n it was delivered. the paru; were ol;>\-fo ~ly corroded and 

non-functioning. 

7.1 find that Deborah Devoe was pt:rsonaHy involved in the sale oft.he hot tub. Mr, 

Fa.msworth tcscificd that he bought the hot tub from Ms. Devoe, ro1d ihar he communicated v/ th 

her regariling the warranty nd repair .. 

Jill Stringham 

8. ! find that Jill tringbam bought a hot tub from Spa C~1-0:p and Dehoral Devoe on 

November 17, 2013. (See Con ract1 Ex. 7.) 

9. 1 find that, as part of the sale, the parties bargained for a crack in the hot tub's 1berglass to 

be repaired and for a new fi l1:e.r c vcr. Ms. Stringham testi.fi d th.al M . . D~vne pr . m.iscd hc.r r • f 

t11e crack. wou.]d he replaced before i wns delivered, and that a new filter cover ,,.,, ultl be 

provided. Ms. Devoe testified hut, • though fi ing the ~rack v.-11.s discussed, it was not promised, 

beC<ttt<:c such a re air wouJd have been prohibitively expensive. However, 1s. Dcvoes 

t~--timony i:; bel ied by U e text me: sages submitted by Ms. tringham, th.1:1.( show I.hat Stringham 

ruld Devoe omm ni att:d ~out tht: c-ru ·k in the fibe.r~)as . • v.irh Yis. Dev e promising m h tVc 
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someone come repair the crac:, rather than sayi11g that fixing lhe crack was never part of the 

deal. }..,fs. ·rringham al ~o provided pictmcs of the crack in the fiberg as$ a:o<l lhe place where the 

mis~ing fi lter cover wo ld go. (Ex. 10.) 

10. I find that Ms. D voe was pe"rsonaliy il1v(.•lv in the sale and of~•1s. Stripghrun:s 

hot tub, m; vveU u • tht: [ai lurt: LO fix the fiberglass and provide the filter cover. 

Wendy Stc;ck, 

I I. l find that \Vendy Stock purdmse<l a ht.>( (ub lrom Tub Cit}\ LLC in r,.,fo,y, 2014. As 

part of (hat tr.an:-iactfon, Dl,.;boroh Devoe, on behalf of Tub City, ~lated that Ms. Srock wot1ld 

receive a ne"v b11·ey (;Over, a c< ver li ft, f;tairs, and pillows. Ms. Stock was unavailable at the ti.rm: 

of the h aring. and rhe evidence was pr ffere<l by Andrea Keith from the Division. 

12. l find that \fa. Stock was never provided the new (..)t.Wer> :-tafrs~ piHow~ or cover 

lift. The te,rt messagt:s show 1:ommunicarion bcn1 ccn Ms. Stock and !'vis. Devoe:: regarding 1he 

mi. sing items (Hx. 16) 3.11d the pictures :submitted. b:, M . . St k show th condition of the cov r 

th lt she \~•a.-_ given to us:e unti l the new cover \YflS supposed to arrive. That cover ,va.s represented 

to M_. , tock. as being nev,,·, bul T find, as shO'"-'il in th! pictures, thsl the ci.wer w~I!, not in a new 

condition. (Ex. 17.) Ivts. Devoe testified that tl e reason Ms. Stock had uot received the items was 

because she had an aggr ssive boyfriend who v ... ·ould n()l allt)W her employ es to come onto th~ 

property or del iver the iten1. . Even assumiug Ms. Devoe's statemenl'> regarding the oyfricnd to 

be tnte. such ci:rc mstan ·es would nol reJ-i ve Tuh City or Ms. Devoe of their vbligu!ions to 

delhrer t e prorui:~ d items o );ls. Stock. 

13. l find that ~-1s. S1nck made a valid request forrefund. Thi~ requ~L was 

memorialized in a complaint sent to the Better Rusines. Bureau on S p ember 24. 2.014. (Ex. 

12.) 



14. T fo d t at Deborah cvoc was personally involved in the sal-- of the hot tub, and in 

the failure to provi<le Ms. Siock with the items that she ordered. 

Terri Owtns 

15. l find tlmt Terri o,vens purclu:1.se<l u hol luh from T, b City and Debor-..-h Pevo~ on 

June22. 2014. (Contractf li.x. 18. 

16. As part of the pun.:hase, the hot tub was warrantied for certain problents, 

enumerated in the "WaiTanty" section of the salt:s 1:ontract. (Id) 

17. 1 iind lbat, ·when purchasing the hot tub, Ms. Owen~ wa.;; told by Ms. l.}cvoe that the 

hot tub sbe ,vas purcruising consis:i.eJ of n u~ed shell, but new pans. 

18. I find that there is a ll'lc • o ·ubst.mtial vi ence that t\.ts. Owens~ hot tl. b hud ~ed 

interior parts . \is. O,\ens tcstiticd that she personally did ot now i I' the interior parts were 

used.1vfs. Owens provided ah ndwri!ten letter from a service tee, that she contacted. another hot 

tub company, which stated th.al the (.'.(JVC'I' was nis.;;iog fr m the mother board, m,<l wires were 

~".Pliced in an unsafe mauner, but id not comm~nl v11 wheih r the interior parts were new or 

used. 

19. I find that Tub City and Deborah Devoe fa.ilcd to honor the ,:vammty on M~. 

Owe-{1~• hot tub. Ms. Owens hot mb stopped working shorlly after it ,vas delivered. Ms. Owens 

testified as SU(;h, an<l slaled that ~e imrncdian.~ly couta ed Tub City und Debot'ah D voe to 

1· pair th hot tub. The hot tub '-V s repaired, but (hen hrokc again dg t .w-ay. Ms. Owtn)., 

testified, a d ~uhmitted tex m ssagcs (ex. 20). that she re~tedly r 1uestcd repairs an service 

for ber hot tub, but that ii ...., .... J.S not repaired. H ·r requests were made in Septe1 her 2014 and 

March 2015. Ms. Devoe submitted text messages from August 2 15 that Ms. e•·oe le led \.fa. 

Owen, and askccl if cvcryrh.iug was ok 1.vhl1 tht hot t b0 and M~. Ow ns replied that it \Vas. (Ex. 



• 
21.) IfoweWl\ these mes.sages do not c-c nirnvert the Division ):; evidence that starting in 

Sept.ember 2014 and Lhrn ugh Jvlarcl1 2015. ~fa De voe and Tu City repeaLe<ll y frii l e<l to honor 

the warranty. 

20. r find that Ms. Devoe was per$onillly involved in the sul of th~ hot tuh, and fajJure 

to honor the wanmity. 

Keri Lehman 

21. T find d1at Keri Lehman purchased a hot tub from Tub Cit)' and Deborah Devoe in 

Th:ccmber 2014, including a one-year W!:l:rrar1ty. (Cm1tra.ct, .Lix . 22.) 

22. I find that~ as lestifi d to by Ms. Lehman, a.11 part of that transa<.,1io:n. M~. Lehman 

an<l ::vt~. Devoe agreed that u pil]m:v and co lor-changing lig,lit wo\L1d be provided; as well as a 

23, \Vhen the hot.tub arr i vcd, it had a useu cover ( ex. 23 t and '.Ms. Devoe s-tated that 

the riew ci,vcr was on order a:nd would be provided as soon as pos~iblc. Ms. Devoe a l:so told Ms. 

Lehman that Lhe pillow was on order and w<.iLdd be provided as soon as Jl(),'>~ihle. (foxt messages, 

foe 24.) 

24. l find that the hot tub h.:td problem functioning properly_, and that after a moulh or 

requesc; for repafrs and service. ~1s. Lehman 's hot ru b was not working ptoJi<--rly and lmd not 

been re.paired. (Id ) T uh City provided text messages, allegedly sbo\\ing comm Lll'l1cation bct\\·een 

Ms. Devoe and a.service tee, -staling es mially tbatthe problern with Ms. Lehlntm's h <li rn.h was 

that Ii:; . I ,ehman had Hot cleaned the f1 Hei:;~ which are not cove:retl under warranty. (.Ex. 41 .) 

Ho\vever, these te:-;. l me~sagcs date from April 20 I S, and Ms. Lehman testifie<l, and provided t..."'71.1 

messages, that show comimu1irn{ion bet\v x n her and Ms. Devoe from Dc.cember 2014 a:nd 

January 2015 that the hot tu b ,vas not tl.mctionfog, startin0 oon after the tno was delivered. (Ex. 
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• 
24.) 1 he text messages submitt~J by Respondents mil to controvert tbe Division's e ':idcnce 

rcgardi.ng) roblems a11d failures to repair and honor the ,vammty in December and January. 

?'i . r fin<l that, a.; rcs.tified to by Ms. Lehman, the.hot mb \,\ •l:LS adv 1tiscd to h;:r as 

con taining new parts and having tt used shell. 

26. I find that the hot tub did not contain neVI: parts. Ms. L ·hman eventually sold her 

hot tub to KJ:is Or.erhall, who testified that the control pack installed on 1"1s. Lehman's hot tub 

v.~J.~ not compatible with the rc.':>t of the hot tub, and that other parts ,~-ere not compatible witl, (he 

hot tub. 

27. I 11nd that the new cover, pi11ow, arld oolor--cbanging light were never delivered to 

Ms. -ehman, and that"' refund was never given. I jjnd. that IVls. Lebmtm a d tv1s. Devoe agreed 

to provide Ms. Lch.nIBn v\'ith a new C(wer~ whic.h was neveq ,rovidcd, and th}1t the temporary 

cover was in a u:sed condition.. \Vhlch had not heen agreed m by \ifs. Lehman. 

28. I fin<l t:but \ifs, Devoe was personu11y fovolvcd. 1n the sale () r the hot tub, and in the 

failures to repair the hot tub und deliver the promjst:d Hems. 

Blake .\,foy er 

29. I find that .'vlr. Moyer (written a_:;· "Mcycl' in the Citation) houghr a ho tub from 

Tub City and Ms. Devoe. Mr. Moyer testified th.at he did not sign a cont.ruct~ but he understood 

tl t used pai-ts \vould be provided in Lhe hot nib. There Vv'<IS a ne-ycat warranty on Mr. \.1oycr's 

hottub. (Ex. 25.) 

30. 1 fo ;l that the ho{ hlb stoppc.d working shortly after delivery but \.l.'a'l never 

succ-essfully repaire.<l by Tub City. Tlle hol tub \vas purchased in '\Tovembcr 20 14, an<l worke.d 

for about six hours afLt:r it was delivered. 1-lfr. Moyer ccmtactcd Tub City Lt} ~chc~hlk repairs. Mr. 

Moyt:r testified chat Mr. Jergi:ns, a Tab Chy s.ervi e tedmician, artcmpted w l'.tpair the hot mb, 
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but was nol succc sful. :Mr. M )yer testified that Tub Cily and Is. Devoe . oppcd responding o 

hi. c.ommunk alions and never repaired foe problems \.Yith his hot tu b. 

31 . The-hot tub wa~ delivered with ,e \.Vl'Ong•sizt<l cover, nd l'vfr. Moyer e. ificd that 

he was n~ver provided the correct-sized cover. 

32. Mr. Moyer t.cstified that he repaired the hot tub himsc11: after Tuh City failed to 

hono its ·warranty. Mr. Moyer testified hat th.e motherboard was improperly installed, and that 

he contracted with an electrician to repair the faulty wiring.. 

_j3 . Ms. Devoe testified that repairs wcr not dine m, Mt. Moyer's hm tub because it 

wa:-; dear that repairs bad been dotte on hi~ tuh by people other than Tub 'ity, which voided the 

wammty. Ho·wcvcr, I fo1d M r, Moyer' s testimony and tim.eline more persuasive: hat ult1matcly 

be perfonned lhe repairs after Tub Chy stopped responding to his complaints. 

34. I fin<l 1.hat Ms. Devoe was personally inv lvoo in th sale of Mr. rvfoycr' s hot tub, 

and in fai1i1'1..:;; to )}erfonn ihe rep11irs. 

Rick Torgerson 

3 I fin<l that Ri k Toreerson purchased ah t tu. from Iub City und Ms. Devoe in 

Jmiumy 20l 5, and that the purc.11asc included a one-year \VaITanty . (Ex. 35.) 

36. l nnd that :\fr. Torger'>On made two requ~s.ts for repairs tu hi~ hot tub, thn v..•er~ 

h!Jn red by Tub Chy and repairs were ma<l(I. 

37. Hov.r-ever, th lhird time ~{r. Tor tn· ·on contacted Tub City and :vis. D t:::vt;, to 

request swvice hccause ofJeak ·, repairs were oev~r rna c. (Text me:ssaoes, Ex. 36.) 

38. I fi nd that M . Devoe was person.ally involvoo ·with the sale of the hot Ulb, aud the 

ff ·1ure tn repair the tub. (Id) 
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.\'c<)tf !largrcrves 

39. T fin<l that tv1r . .Hargraves pu.n.:ha.-,ed a hot tub from Ttth Cily and Iv.ls. Devoe in 

March 2015. (Ex. 2 .) 

40. 1 futd tfon. as part of th 1t pnrcltaso, Mr. Ilro'b,JU\Ves ~ignc<l a cootract with Tu City 

(which h<;J did iot have a copy of) tllld re<.:eived a one.year warranty. T uh C'ity and Ms. Devoe 

also agreed that : fr. Hargraves ·would receivt! a new cover as part of the purc:ha.sc. 

41. I find that Mr. Hargraves hot rub did no t work a.<; promised, and th.at he co11ta tcd 

Tub Cit • and Yls. Devoe to reques{ repai~. (k'IC. 3.) On April 7, 2015 l Mr. ffargraves co1l (act&! 

Tub City and M ::- . Devoe , and reported tlmt t11e water in the hot tub Wllt:i <lmp1 irig rapid ly, and 

requested repairs. Ilo\vevt:r·. repairs wcr . never perfonned. 

42. I find that the cover w-hich \\:as delivered ·was used, and in poor condition. r-.tG. 

Devoe was pre::-ent ,._ hen the hot tub W3S delivered: and told Mr. Iurgrave .. that the cover was at 

an()th{;r store, and that l .e would get it the next day. Cuss1e, a Tnb City employee, 1a1e-r told :\Ir. 

I m·graves that tbc cover "\-vns nev~ rdered. A s of the date of (he hearing, M.r. H.arg:nrves has ol 

received tbt' new over . 

43. :Mr. Hai:grav~ requested a refund for Lhe hot tub and cover, but ·was never g,ivcn a 

rerltnd, and never receiv~<l the, new cover. 

44. l find that M . Dev e was personalJ~· involved in tlH:i ~ale of th hot tub, and the 

failu c to repa· • the hnt tuh and failure to deliver (he new cover. 

Traci Hair 

45. I Jin<l that Traci Hair purchm;ed a hot tub from Tub City and Ms. Dcvo' on 

Feh11IBtv 15 , 2015. (Ex . .)8.) A1 the hearing, t.he Divi.sio11 a.1tempt ' d to call Ms. Hafr as a witness 

by pl one; but .. he di not answer. The- Di vi~ion th n proffered evid nee that Ms. Ilair h 1d rel altd. 
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to Andrea Keilh, and submitted documentary evidence. Mr. Kuyle, r r Rcspon,le-nts, stmed ihat 

he believed tbut Ms. Hair'. complaints had beien rest)!vcd, but :Ms. KdLh L tificd that she S"po e 

\¥?Lh Ms. Hair the day before the hcari11Jc, and Ms. Hair lia.d stiU not receivr:.<l the corrcc cover or 

cover JHl. 

46. A'> part of the trans.action, ::\ifs. Oevo and fob City U4:,n"eed to provide :\1s. Hair 

v.1(h a gcey cover and a Clwer 11 ft 

47. \!\-'hen the hot tuh was del ivered. the cover was brown inst ad of grey, und r10 ce>vcr 

li ft was delivered. 

48. 

lift. 

49. 

_ s of t: day ol' Lhe hearing,, 1s. IIru:r ln1.d still not received th~ !,,'T y cov~r or c ,ver 

1 find t at t\ils. J..)evoe was per~onally iuvolved in the sale of the hot tu b and the 

lailur(; to provide .Ms. Hafr with the items. 

Jeremy And r~on 

0. 1 find that on April l 0, 20 5,. Jeromy An.den;on purcha<icd a ot 1b from T uh City 

and vfa. Devoe. (Ex . 6.) ·me contract stuted that th& hot tub had a one-year ,,.11.muu:y. (Id. ) 

5 f. tvfr. Anderso u:sli Vied that Ms. evoe agreed to provide a nevv· C,lveT. 

52. However, ivhen the hot tL1h w·a8 delivered, the c ve:r was mo arg,e . Ji..·fs. Devoe 

te.,; ti ficd thar the <.:over was the wt ng size, and ov~l nug the hoi tub by u.bom !111 inch on all 

sides, and bdi vcd that :Vlr. A .. kn: n ,vas being too picky a}:lout the size of the cover, s'incc i 

functioned p1:rfo lly vcn if it ivas sl!gh ly too hi . 

53. tvlr. Arn]er:;;o testified that he ha<l requested service for leak.<. a d a problem \-Vith 

the Mower. He testified th..i.t lhe blower \vas repaired, u. d :ome 1 aks ,vere repaired, hut that 

Jc;iks k~pl c 1tri11g and Tub City an<l 1~. Dcvo s ppe r~::.1~onding o their rcq_ue;Sts fo 
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repairs. As of the w,y of the bearing, the leaks had not been Fi · ed and the conecl cover had not 

been provided to ~1r. A ntler$C111. 

GleM Todd Lar ·en 

54. I fo d that OJ :nn Todd L,;1r~en purchased a hot tub from Tub Cl~y '-'nd Deborah 

Devoe on April 2 , 015. (Ex . 28.) The contr<1ct stat d thatth-e hot b had a one-year warranty. 

(Id ) 

55. As r:1art of the transaction, Mr. Lars.c11 was su.pposed to receive pilfow., and a new 

c ver. The co.ntracL states tharth · contrnlli:.r wi ll be a ''us Balboa controllef' (/d). 

56, tvfr. Larsen '\)ev('IT received the pilluw~, or the new C<Jve-,r. 

57. Mr. Larsco re ·eive ~ t L<: d cover tlmt \\r.1s in poor oonditio1J . (Ex. 30.) .Ms.. Devoes 

b ld Mr. Larsen t • L the used cover .,,..,.as temporary, and tlwt he would rcce.ive his pi llows and 

new ·overwithln 10 days. Aul Mr. Larsen did no receive the cover or 11illo"Vt-s. 

58 . Mr. Lacs n testified lhaL when h purclli!S~u he hot rub, he wu~ shown the in.side o • 

the tub, and tbnt all or the parts \Vere ne\.v. Then1 \Vhc.n the hot tu w-as delivered t,) him, and c 

delivery person ope1 ed the tuh l.n ensure it ,vas working pr perly, Mr. Larsen saw that none or 

the pa1ts imide the tub were as tbty were ,vhcn he purcl1a~d it, and were actually not new. 

~9_ I find that Mr. Larsen d.i<l nol receive the part.s l)e oo.rg.·1incd for. It js Lrue that the 

co1)traci states that ~ fr. l ..arsen was to recdvt: a L).t,ed Balboa controller, hu th evidem.)e 

prese-nte<l. hy th Division, thui \ r , Lars 11 was to receive ot11 .... r parts in u ew condition, when 

the parts ,vere m,; uaUy dcfvcred to him in a. used c.onditioo, i.s persuasive, and meeLl the 

substantial c,:idence standard. 

60. 1r. Larsen texte<l :M~. Devo ~ several times to get the hot ib repaired. Th 

t~mpemture was sd al 98 deg.recs, but ,,-a::; heati, g to 108 or 109 degrees and sbutti g i;, ll. (bx, 
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31.) Repairs were not made to the hot tub. M$. Devoe testified that she had i..ru.-tructed a service 

tee to repair Mr. Larsen>s oL luh, and th.at the service tee told her that he had repaired I.he tub, 

when he actually had not. IIowc:vct, I find that her t~.stin,ony is unperstu1sive, and that it fhl l s l<> 

a count for the. mo1"llh. oft xt messugt:s hetv.- u Ms. De\.·ue artd Mt. Larsen, \'l-'hero M.s. Devoe 

faih, rn.uncrous times to :che<lulc a tee to vi i ( Mr. arscn nnd repafr his hot tub. 

61. I find that Ms. Dewie was personally involved .in the snle o 1 \ ,tr. Larsen• shot lt1b, 

and in the fullu.re io provide him ·with the new cover, or pillow~: or repair the hot tub under the 

arrunty. 

Nanc, R ed 

62. I fin<l that Ms. Reed puyed a deposit for a. h l tuh in April 2015. (F. . 33 .) 

63. I fiod tfuat us of Jul , 20 15, tfo.~ hot rnh had not been completed, and M-5. Reed 

requeste<l a refund of her depr ~it Ms. Reed was ·oh] that a refund was processed a few day$ 

later, but she never rcccived tl1e reCund. 

M. Jvfa Dtwt e t rifled that s e had agreed 'hith M~. R cd to provide her the refund as 

soo as the hot tub thut ~he had orig· 1ally 1m tToct to purcbast:, wa::; sold to someone el ·e. ~:ls. 

Devoe tesbfioo that at the time tlf the hearing, someone had put down a depo~t to purdU:lSe the 

hot mb, but had nol completed the trom;w.:tion ye . 

65. As of the earing~ \its. Reed hadflOt received a refund. 

66. J find that tv1s. D oe wa .r~rsonally involved w~Ltb the deposit put do\.Vll by tvls. 

Reed, and the faHure Lu retnm the deposit. 

Paul Swaner 

67. J lln<l that Paul S\,•an~, c.;cmrra<:tcd 'With Tub City to refurbish his exi5ting hot tub. 

(Ex. 3 7.) The contrai..:( r rnvidc.d a one-year warranty for the ,. <)rk p rformed. Id.) 
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68. \Vhen the 'tot tub \vas completed and delivered to Mr. ~'wanor. the tub ran 

continually. J\,fr. Sv,-mlcr c.ontactcd ~s. Devoe to reqne. t repairs for th~ not mh: but oever 

recdved the requested repairs, and wa~ bl to figme out 1,imrrelf how to stop h~ ht1 ru from 

running a.II th '- time. 

69. On or imnmd Ju.ne 15, 2015, the hot Lub q·uit lvorking altogether. t°l.1r. Swaner sent 

numerous text m ss.age and called fvfs. Devoe several tune;:;. She promised that a l~C \.1;'oul<l 

come to repair the tub, but no on~ ever came to repair the tub. 

7U. Ms. Devoc:1 l.e~t i fi d that Mr. S,vtmer r fw d to allow the1 Le> tnakc re pain,, and 

stead only wanted o sel1 thr: luh back Howeve • I f'i:n<l th1~ tcstim uy not pen,;ua~ivc) and find 

]\,fr. Swaner's testimony .more persua~i ve, and that his te~1:im ny ris s to the level of ::;ub~tantia! 

evidence and support-; the Divjsion:s allegaticni;; in the Citati n. 

TL l find that :Vt~. Devoe \.Vas personally involv~ in the rransaclion tn rcfutbish Mr. 

Swan~-r•s hot 1 b, an the fa ilme to pro id scrvic and repairs for the bot tub. 

CONCLUSIO~S OF L "': 

Jurisdicti n 

72. The Division of ConsumeT Protection may issu~ ci t.cuit ns and enforce th~ 

Con~-umer Sale~ Prad ices Act (the "C PA j a0 ainst any pcrs n it believe. to have violated th~ 

CSPA. Utah Code Ann. § l;,-2- 6(3) . .Hcre,jurisdictiJn over R spond n s js p orier because th y 

h Lve t:ngaged io conduct that violatc:,s lhe CS PA. 

Cmmls 1 3 

73 . I find that Tu Cty and Ms. Devoe indic..ued to Traci IIair and Jeremy i\nderson 

that they ~'>v'ould receive cenain rnv~Qi ror t cir hot tubs, thal Hair and Anderson ev~r received, 

in violation of Ut.uh Code Ann.§ 13-11-4 2)(b). 
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• 
74. l find that Tu City aTld Mi;. Devoe did not re-pair a <.,Tack in the fibern:lass ofJiU 

Stringham's hot mh: as had bee1rngreed, iu vi,>lalfon of Ct.ah Code A.nn. § 13-l l-4(2)(b). 

75. f fiud that Ms. Devoe is individually responsiole for these three violutJons, because 

she i. a •·supplier" under the t ;w.,h Consumer Sali.!s Prnctic..--e~ Act. Utah Code Anr . § 13-11 -3(6) 

be,:.auSt! she was a person who regularly solicited, engaged in. or e;1, urced the consumer 

U11Jl5.<l<.~on s al is~e here. 

76. I recommerld that Tub City and Ms. Devoe be fined jointly and severnlly S7 ;500 for 

three dolations of Utah Code Ann. 13- 1 l -4(2)(b}. 

().mm 4 

77. I fiud that Tub City aud Ms. Devoe foiled t ~) deliver the hot tub or provide i1 refund 

to J\ancy Recd. lbe evidence w~s no~ C(mtrovcrtcd that ~is. Reed made a -valid rl.°:fund request, 

that Ms. Devoe agreed to refund her deposit, bu( thal she has not yet done so. Ac:c.orrlingly> I find 

one violation of Utah C'...ode Ann. § 13-11-4(2)(1). 

78. As stated above in paragraph 75, 1 fiod that )As. Dt.woe is a "supplier" under the 

Consumer 8ak.s Practices Act, and recommend fining her jointly and .-eve:rally. 

79. l recommend that Tub City and M:.. Devoe be fined jointly and s~verally $2,500 for 

onc violationofUtahCc<leA1m. § 13-11-4(2 1), 

Cmmts 5 9 

80. l find lhat Spa Co-Op and Ms. Devoe failed to provide a filte.r cover for Jill 

Slringham., and thnt Tub City and Ms. Devoe foiled t.o provide Wt:ndy Stock with stairs, pillow~. 

and a CU\·er Jj ft~ failed to provide Keri Lelm-:i..m vd th a pillow or color-changing light,. failed to 

provide Traci Hair v.1 Lh {:I cover lift, and failed to provide Glerm Todd Larsen ""ith pillows, in 

violation of U1ah Code Ann. § 13- 1 J-4 2)(a) or (1) . 
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81. As .--iatcd. above in panurraph 75. 1 find that :'.\1s. Den ie is a "supplier': under he 

Comumer Sale~ Practices Act, an:! recommelld fi r1ing her _jointly and ~cverally. 

82. I re.commend l ining Tub City aud Ms. De\•ne jointly and Severally 10,000 for 4 

violations of Utah Code Aun. Ii 13-11 -· (2) a) nnd (1), and luit Spa Co-Op and Ms. Devoe he 

fined $2,500 joi:1.1Uy and ~ V"mlly for ooe viol.ition of Utah Code Aim. 1 - l 1-4(2)(1). 

Counts 10--18 

l fi nd that Tub City and. Ms. Devoe failed to honor the ,Narrantics it co mw;t.e<l for 

with Terri Owen~ Keri Lehman, .Blake ~'1 yer, Rick Torgerson. Scott liurgraves: Jeremy 

A 1derson, Gknn Todd Larsen, and Paul S\vruier. l:U1h Code Ann. § 13-1 l -4(2)(i). T find that Spa 

Co-Op and Ms. Devoe failed to honor the warranty it contn.i.cte-0 'or ·with Tye Fam ·wonh. Utah 

Code Ann , § 13-1 J-4G). 

84. As stated above in paragraph 75, I Ifod that Ms. Devoe is ·l ··supJ)1ier" under he 

Con. 11mcr Sales .Practices Act, u1 d tee mmcnd fming htr jointly an severally. 

85. 1 recommend that Tub City and 1:'1. L) Noe be fiur:djoinl1y and scveraJly $20,000 

for 8 vjolati ns oflfwh Code Ann . . l -1 l ~4(j ), and that .'pa Co-Op and M$. D vo be fined 

joi:nUy and severally $2.500 for ~1 e violation. 

Coums 19-24 

86. I find t at Spa ,n-Op and lVls. Devoe provid.ed Mt, Farnsworth ,i..·it u;;;cd parts on 

his l ol tuh in..-ncad of new pc.ins, in 1nlation of Utah Code Ann. • r 3- 11 2)(1) and Utah 

Administrative Cod ' r. 152-1 l-7(A). 

87. I find tmil. T llh City and Ms. Devoe provided used pans to Keri I .ehman and Glenn 

Tod Larsen, when neV, parts were agreed toJ in vlo]ation or Utah Code Ann. § 13-11 -4(2 (1) am 

ah Adm jnisirar.ive code r.1 52- 1-7(A). 
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• 
88. l fi nd that the Division did not pri.::sent sub~"l:aniiaJ evidence to support a finding tha1 

·1· rri Owens rec.eived u.-.:~d parts when new pan:-- were com:racted for. 

89. I find tlmt Tub City and Ms. Devoe agi:eed to JJtovide new hot tub covers to Wendy 

Stock, Keri Lehman, and S ott I·la:rgro.ve~, but failed to do :;.;o and provided used c<,ive1"$ instead. 

Utah Code Ann,§ 1 ~- l 1•4{2)(1) and Cum Administrative Code rJ 52-·11 ~7(A . 

90. As state<l abnve. in paragraph 75, I find tbar Ms. Devoe is a "sup.plier" under the 

Consumer Sales Practk;e:s Act, and recommend fu1ing her johltly and severally. 

91. I recommend fining Spa C()~Op and tvf.s. Devoe jointly and sev~rally $2,500 for one 

violation of U ah Code Ann.§ 13~ 1 l~4(2)(l) u:nd lAah Administrative C<>dc r.J52-l l~7(A). 

92. I reconuo.en.d that T b City and Ms. D~v~"le be fined jointly wi<l :.everally $1 .000 

for four violations of Utah Code Aun.§ 13-1 1-4(2)(1 and Ct.ah Administrative CodeT.152-l l-

7(A). 

Counts ~5-28 

93. J find that the evidence dcie$ Mt support findingvio1alions under Counts 25- 28. 

The Division has an ed that Re po.ndents should be fu1ed h.ere bec.au'.'>e they provided use<l ho t 

Lub covers to four consumers, and then refused to pmvide refunds. However, ihe evidence shows 

that the complainants did not make .~pe ~fie refunds for lhe rovers only, and in:.,t~ were making 

general reque!St:'i for refunds ofthe entire tr.:msa.ction, AdditionulJy, lhe used covers were not 

.ciurrcptitiously :m <l to <.:o ri sumcts under the guise that they W"re new i;;overs . The evidence shov-,es 

tlmt the covcrsc \Vere provided by Rt:spnndc.nts as i•temp mu;y" covers to use until ibe ne\V cove.rs 

arrived . 
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• 
Count 2Y 

94. I fintl t al Tub City and ~ s. Dev0~ fai led to provide Nuncy Reed with a refund, 

after a valid request foneltmd ,\ s mad , in violution ()!'UtahAdministrativ Code mfo 152-11-

IO(C), 

95. As stated above in paragraph 75, 1 find that Ms. Devoe: i8 a "suppliel' \lnder the 

Consumer Sales Prac(ices Act and recommend fining her jointly and seve.rnJJy. 

%. However. be<.ause- .1 have recommended that Respondents be fined already fm 

failing to provide M . . Recd ar fnnd (Count 4 abo-.;.,•t), l recommend 0,at T b City and Ms. 

Devo nctbefme<lforvnev1olationofCmhAdmini:str.ll1 e 'od .mle 152-1l -10(C). 

RECOl\1:f1VfF.:~DED ORDER 

On the ba.<iis of th .Findings o Fact and C011ch1sions of Lavv abov,\ the Presiding Officer 

recommends to the Director of the Division that espondcnts be rdered lo ve:.~se and d slst from 

any net in violation of the Con.llu.n1er S lcs Practices ~ct, Utah Cede Title 13, Chupler i 1. 

The Presiding Officer furtbt,1· recommends tbat Re~pon<l~nls he a.ssc sed and rdered to 

pay admini ·trati ve fines as follows: $50,000 j()in tly and severally ~g-..iin ' t Tub City, LLC and 

r>eborah l)cvoe, illld $5~000 jointly and severally a_g;-.1inst Spa Co-Op and Deborah Devnc. 

Dated January _/f;, 2016. 

DEJ1 A. R T:vt E.'.'rf OF C01tf.v1RR CE 

~ 
I 

. 

_ , 1 ~ ~ :......!&4-C...:...-"C.'4,.Y.. ' 

CrREG S . , DING OFF CER 
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• 
OlVL~ION OF CONSUMTIR PROTECTTO>J 
DANIEL 0 1BAl\ ~oN, Dl.R.ECTOR 
DEPARTMENT OF ,0 \1 f\·1 ERCD 
P.O. BOX 146704 
160 BAST 300 SOUTII 
SALT T.AKE crry ► UT~tjI 84 114-6704 
Telephone: (801) 530~6601 

BEFORE TIIE Df'VTSTON OF COKSUMER PROTECTlOK 
OP TIJE DEPARTMENT OF COM:MRRCE 

OP THF. .. TA TE OF UTA.II 

IN THE MATI L'lt OF: ! ORDER OF Al).JUDICATJO:S 

11.JB CITY, LLC1 also k.t10M1 as ·nm CITY i CASE NO. DCP 64704 
SPAS, LLC; SPA CO-OP OP GTAJJ, LLC; 
and DEBORAH ,A.NN LAMBEKI', also 
known a:s DEBORAH OF.VOE, 

RES'PO'.'f DE~TS 

BY THE DIRECTOR: 

Dan.id R.S. O'Bunn<m:' Director of the Divhion 0 f Con.sumer Protectiun, ha~ reviewed 

the Presidi ng Officers Findings of Fact, ConchJsions ofLa,v, and Recommcoded Order and 

hereby adopt:, ihe recommendation in it$ emireiy. 

ORDE-R 

Respondents are on.ler~d l0 cease and desist from any act in violation of the C()n:<lumer 

Sales Pnu.:-irces Act. Respondents ari:: asse~r,'.€d and ordered to plly adnrinifltrativc fines as foJkn-v1:<: 

$50,000 jointly and severally against Tub City, r J .c and JJcborah. Dev e, for 20 violations of The 

1.:tah Consumer Sales Practices Act, and $-,o 0 jointly m.,d severally against Spa Co--Op :and 

Deborah Devoe for 2 violations of the l Jrah Consum r Sales Pra<.,.1ices Act. This :fine may be 

li!ed and cmered ·with the appropriate court as a civil j udgmcnt. 



• 
Purswnt 1.0 Utah Code Ann.§ 13-2-6(2), a person who ha~ n. ticc of this fan:.11 c-ea~c and 

de:si. t order and intentionally violates any provisi n contained hereio is guil ty of a third <legree 

fdo y. 111is order sh.all be d 1ective en f1c sig atw:e- date b lo\v. 

DATED Januar 11. 2016. 

UTAH DliPARTMENT OF COMMERCE 

(LJ tJa. ____ ~ ~ 
Daniel 1-l $ . O'Bwmon 
Dir tor: Divjsion of Consumer Ptot.ection 



~OTTCE OF RJGIIT TO ADMii"I.ISTRAfJVE R'RV1EW 

Agency review of this order may be obtained by filing a :request for agcrlt-)' t·evlew 
\lith the Exewtive DiNctor of the Dcpaa•tn1ettt of Commerce, 160 E.a. t 300 South, BOX'. 
146701, Salt Lak<J City, Ut~J1 84114-6701, , ithirt thirty {30) days afte r the date of this 
ordct'. 1 be agency :tction in this case was an informal proceeding. The law~ and mies 
goyerning agency revi.cw <.ifthi.(I p:roceeding a.re fo•md in Sectiou 63G-4-J01 et seq. of the 
Ut:ah Code, and Rule 151-4 of the {;tab Administrative Code. 

CERTIFICATE Ofl 'ER.VICE 

I ccrtif}' lhat -0n January ,lf_, 2016, l t-erved tl1c foregoing ORDF.R on the parties in lhL 
proc cding by eleclronic mail to: 

TUll CITY LLC FT AL 
C/O _yJ.1\TTIIE\V G KOYT .E 
vf atth w@koylela\,•.com 

and by hand delivery to: 

Oiv:ision of Corisitmer Protcctlon 
Attn.: Andrea Keith, Tnve. rigarnr 
Heber , 11. \VeHs Duilding, 2nd Floor 
Salt Lal 4=1 City> UT 
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Exhibit: B 



----· ·--
BEFORE THF: OEPAA'fM F.NT Oll' COMMERCE 

OF TIIE STATR OF lJTAH 

IN THI.:: MAfTER OF THE RBQUEST 
FOR AGENCY REV JF.W OF 

Tub City, LLC, aka Tub City Spas, 
LLC; Spa Co-Op of Utah, LLC; 
Dcbm·ah Ann Lamhc.rt aka Debot'ah 
De oc, 

P •TfflONF.RS 

FINDINGS OF FACl', 
CONCLl SIONS O'F LA \V and 

ORDF,R ON REVIK\V 

DCP Case No. 84704 

----· ·--

lNTRODUC'l'lON 

Th's matt~ ~mt before the D~ mtment of Cormnerce ("DepurtmentH) upon a 

request for agcn '/ t'tlview by Petitioners Tub City) LLC, u1rn Tub Cily Spas, LLC; Spu 

Co-Op of Uta , U ,C; Deborah Ann Lumbert aka Debol'nh D v e (h~reafter 11Lambtrt"); 

ba!lenging the Ord ' r of Adjudication oHhe Division of C011sull1cr Pro{e1.:tion 

("Division") issued on January 19> 20 16 which concluded that P tili<mers violated ihe 

Utah Consumer . 'ales Practices Act ( UCSPA"). 

STATUTl!:S OR RUJ,ES PEUMJTTlNG OR REQUIRING H.E:VIRW 

Ag1:ocy rcvi w o • tJ1e Division' .'l de1.:ision is cond\tde<l ptu'S111'nl lo Ut11h Code 

Annotated, s~c.:lio 16:JG-4-30 I, and Utah Admlnis(rntive Code, RlSl-4~901 ut ·eq. 

1 The bi vh,ion rec rd indicotes othtir peiling,s oflJcvnc, iri d ,1di11g l.l· Vo~, DeVos, UcVu. 



ISSUES RRVntWED 

1. \Vht her Petitioners fail ed to e.s l.ablish th t und r the. applk11 b)e Ia\v, M~. 

Lambert ·could not he r 1t1n<l p~rsooaliy lia le and joinlly und severally iahl for UCSP 

violations. 

2. Whethe the f1ne assessed against Petith ners should be modllied to an 

amount tha t is propor tional to the gravity ofPetiliu11tm;' offense. 

)rlNDINGS OF FACT 

I. 01 May U 2015, the Division isst1ed an admi ni~lruljve cimtion ag.ninst 

Petitioners for violation~ or lhe UCSP A. 

2. Tuh ,it.y and Spa Co-op of Utah are expired or delinquent. limited iability 

companies.. M.s. Lambert was the manager owner und/or registered agent for Tub City 

und Spa CoMop. Th Ci nlion ,,umed Ms. Lam ct indiv"duclly and as anoffice1\ direc tor, 

manager, agt11.1cy und/or owner oftbc Tt h City and Spii Co-op. 

3. The Division issued ame d.e<l cituf on Oil June 26, 2015, Au rust 19 2015 

and Dt:cember 14, 2 15. 

4. The Third Amende<l U latiou a egcd that that Tub City (a) misrcpre~ented 

the .11tandnr • quullty, gti de, style or model ofhul ubs tmd il c~ sories thul were s ld; (h) 

foiled to ship or furnish he good:,,; or :;ervices in a irncly manner; c) disclaimed the 

existence of a wnrranly or foiled to honor warranties· <l) fo iled to provid refunds to 

consumer.-:, and (c:· vioked the D ivision•.~ New or Used Rule. 

5. Pursu nt: to Tub City's rt:qu~t. he"'1ring was held ht .for e the b i vision 

Hearing Officer in J:muary 2016. 
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6, On January 19, 2 16, the Div1sion Direclor adopted ht! Hearing Office• 's 

Findings of Fact, Conclm,io1 of Law and Recommended Ortler, conclnding that 

PctHion 1~ violnted the UCSPA, iss1dng a cease unu desist order, antl ussessing 

admiuistrntivc fines a.<. fo l ows: $50,0( um jointly and severally ugainst T h City and 

Ms. Larnherl for 20 violations, and $5,000.00 jointly am.l severn1Jy against Spa Co-op and 

Ms. Lambert for two violations. 

7. On February 18, 20 l 6, Pctilfoners fUed a request for ugency review. 

Petitioners :subse<1uc:ntly filed the beari ng itu.n::.cl"ipt; they fi led their Memorandum in 

Support of Agency Review ("Petitioners ' fomora.nduru") on November 7~ 2016. 

8. The Division filed iu; memonmdum jn Opposition to Agem;y Review on 

December 7, 2016. 

9. P11ti tioners did not fl l a reply memorandum. However, on January 5, 

2016, Poti tkmen;' c unsei sen an ele1.;tronic mail to the adm i1,i~trotive lltw judge 

assigned to this ~ Tency review matter uml to tbc Division •~ counsel as follows: 

The question o r Deborah DcVos's Hability was thomughl urgued before 
the original j udge. My rc(:OHe(;t'on was that he entire second day of the 
hearing was devoted to the issue~ and the ink ligible portions orthe 
transcri pt bear llr.:il out. A look at the tran ·<.:dpt shows rha.1 the~e items 
were argued o,n pc:tges 254 -255, and again slurting at page 261 where the 
second day of the heuring starts. Hcr11an<lc,;,, v. Baker spccifhialJ y wns 
emaiJcd to Judge ~o<lerberg nnd to the division befot'C tho heari ng on 
January !:: . The email where that occurrlld i$ ~rttached. 

tfthcre an: sli ll questions abn t whether issues were preserved, Tub City 
and Ms, De Vos would ask for an oµportu nity to btid "tl1e preservation 
question. Other lhan l mt, Tub City is prepured to submit on tht: filings. 

Electronic mail dated J untmry 5, 20 17. 

l 0. A!-; discussed in detail hdow, Pe.tjti.on~ have foiled to propetly challenge 

the DivisitlO 's findin s of fact, wh ·c11 are tbcrcforc nd iple<l as con lusive und 



incorpornled h~ein. For ease of reference, the Hea ing Offic.cr's finding~ of fact 

inclu<l:;d findings tJ1 t Ms. Lanihert -.vas p,m.;ona ly involved wi th the sale of h◄:it ruh.s to 

the individual consumeris mm eci io be Cirntion. 

1 L A brief cview of the record indicates that the consumers identified fn the 

Ci tation puid a totaJ of$6,650.0U to Spa Co-( pand a total of $23,911. l l ((I Tub City. 

he resulting situation for each consu1ner appears to be ft..'1 tolkiw~: 

... . 
Consn1ner Entit Co~t R csnJt 

Furnsworth SpnCo~Op 2,800 
8-~i11gham Spa Cc-O 3>850 

i ti oner~ l'<?r repair 
never t-epuired 

Tub returned to Pct 
---¼---"----'--+--'---,,----1 

Cluck in fiberglass 
TOT AL Spn Co-op $6,650.00 

Stock 

Owens 

Lehman 

Moyer 

• rorger:i;;on 

Hargraves 

Hair 
Andeison 

uuscn 

Reed 
Swu: er 

Tub City 

Tub City 

Tub City 

Tub Ci ty 

-
Tub City 

Tub Ci ly 

Tub City 
Tu City 

Tub City 

----,--------
3,000 

2.650 
' . . ·---1,800 

3,200 

3,000 

1,000 

-
1 750 
l ,675 

2,000 

Missing slairf;, pmo ws, cover lift, and 
correct c vet. 
Tub not functi cm i g - Petitioners did not 
make 1n; 

- Peti tioners did not Tub not foncti oning 
make repairs -. miss 
crum ino Ji ht und C 

·ing pillows color 
·over 
b Petitfoner but tub Some rcpa.irs ma<l~ 

stilJ not fundioni!).g 
Some repairs mu~lc 
still not fi i00l i< ri.ing 
Tub not functioning 

by Petitioner but nth 

- Pe\iti ne:rs djd not 
make re airs . . ·-

cover 
- Pctitiont:,~-did not 

!vfissing correct tu.h 
Tub not functioning 
make repairs --miss 
Tub not fu nctioning 
make epuirs - miss 

ing corr~~-tub cover 
- Pelilioners did not 

iug correct cover, 
illows 

Tub 
---- -+------i-- -----

ity 1,725 
Tub City 2, 11 3. 11 

d or delivered to Reed 
- Pctitlo 1cr. d11f110 ~ 

--'~-+--~----1-T_u_b ne:y_er complete 
Tub not functioning 

.. 

---+--___ ___.__n_1u_ke rep~ir_s __ _ - . . -
TOTAL Tub City $23,913.11 
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CONCl,USlONS OF LAW 

1, The standards for a:gtmcy review withln the Departm nt or Commcrc 

correspond to those e~h1blished by he tJtah Administrative Proc.i:dures Act ( l J A PA") , 

U tah Code Annotated Sectivn 63G.4-403(4) and Utub Ad uit . C de R 151 -4-905. 

2. The Rx,ecutive Director may grant relief i r ~e;; <letennincs that (he 

Division's uction is ''based upon a dde1111ma.tion of fact, made or impik:d by the agency, 

lhul is not suppo11:ed by suh~tanUul evidence when viewed in Hg,bt of lht, whole record." 

lJtah Code Ann. §63O-4~403(4)(g). A party choJlcnging the Division>s fin<lfogs of fact 

must marshal all of the evidem:~ supporting the fine.lings A d show thut <lespitc the 

supporting facts the findings are not supported by substanf al evidence wh n consideling 

the corrflicting or contrudfcto.ry evidence. mmah Co·unry v. Department of Workforce 

Se1·vs. , 20 (4 UT App 44, 15,320 P.3<.11103; Utah Adn1tn. Code 151-4-902(3). 

3. The Executive Director applies the l;Orre-ction-of- rror standard when 

reviewing the Oivisfon's interprcrntion of generuJ questions of h1w, grnnting no deference 

to the Div!~1m1 •~ decisions. Associated Gen. Con/rs. v. Bd of Oil. Gas & Mining, 200 l 

UT 1 I 2, ~I t R, 3 8 P .3d 291. However, ~eo1;y decisions that upply the law to fat: t • are 

entiUtd to discretion and arc only su 1oct to rcvi w to a~ure that they r all within the 

fonits of re.'\.'~onabhmes • und rationality. A fJen v. Dep 't of Workforce Serv.t. 2005 UT 

App 186: 1f 6, 112 P.Jd 1238 (cilafo.>ns omitted). 

A. AppJicabJc Law 

4. Utah Code .Ann. §13-2-5(3) give!; l e Division Direi_;tor, ' utl ority to take 

adm1nistrative and judf cj~l action again:sl persons in vioI liun of tl e divisio, t-l1 es und the 

luws admin.ist.ered au.cl enforced by ii, including the i~s1..umcc:: of cease and desist order$." 
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• 'he l JCSPA <.:ontains a list of prohibHe<l deceptive acts or practices under Utah Code 

Ann. §1 3-1 1-4 , and nutho i>'.&:i the Divis ion to adop ··snhs '1nl'ive rules that prohibit with 

specificity act~ or prm;lices tlYlt violate Sect ion 13-11 -4 Md appl'Opriale procedural 

rules/' Subsection 13-1 1-8(2). The Division is required to construe the UC SPA libera) y 

top omote cerLain policies inchlding the protection of consumer. from supplicJs who 

commit deceptive and mwonsciornible saJes practices. Subsection 13-ll-2(2). 

5. Under lhe UCSPA, a sup pH r is defin:e<l as ' a selJcr, lessor, assignor, 

offcmr, hmker, or other 1,erson who regularly $.l)Hcits, engages in, or enforces <:o . sumer 

transactions, whether or not h~ deal directly with th con.sumer.' Subsection l }-11 ~3(6), 

empha~i~ added. A supplier commits a deceptive act or practice ff the supplier 

knowingly or i.ntcntionally "fru.licates that the subject of a con~1Jmer trausactjon hms 

spoilsorship, approvnl, perfonmmce churacteristics, acces.sories, uses, or benefit~. if it has 

not, 2 or "indicates that the su ~ect of a consumer lraosaction js of a pntticulur standard 

quuli ty, g.rnde, style or model . if it is nol."3 A suJ plier engages 10 u. dece.ptivc act or 

practice if he knowingly or inteutioually: 

(1 ) an~!' tet;~ip t of payment for goods or services, fails to ship the goods or 
fumi.'lh lh t Sf!rvices within ti.le time advertised or othenvisc represented or if 1 o 
. peGi lie Li 1e i8 advertised or represented, foils to ship the goods or fun ·.8h the 
wrvit:es within 30 days, unlcs.~ within the applicoble time period th~ supplier 
provid s the buyer with the option to; 
(i) cancel he sales agreement and reccivo a refu.ml of aU previous paymtrnt:s to tl1c 
.i;uppHer if the refuud js mailed or del iver~d lo the: buyer within IO business days 
after the day on which the :-e1ler re0ejves ivritten notifi c.'ltion from the buyer of 
t e buyer'. intent to tanc~I the sales agreement and reveive the refund1 or 
Ci) extend the shipping dale to a specific date propo~-ed by the supplier, 

Subsection l 3- l l -4(2)(1). In addition, a supplier engages in a deceptive act or practice if 

----·· -------
2 Utnh Codt1 Al.lu. §13-11 -4 (2)(11). 
3 S.ibse-etkm l - 1. ~-1 (2)(b). 
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he knowingly or intcMio ully; 

O (i) inuic.;uk:s lhat a C(')tl.SUmtff ansa iot1 involve · or doc.'l noUnvo)vc a 
wmrnnty, a i~ .... laimer of warrantiC.'-, particulat warrenty em1s, or o th r 
right, rcrnediel>, or obligations, it' I e repr scntal.ion is fulsc; or 
(i i) faib to i onor a warranLy or fl paJticular wummty term. 

Sub.section I J - I 1-4 2)(j ) . 

6. Moreover, Division rult:.S nmke the following conduct a deceptive act or 

pm ticc: 

Except M pr vided i.n Section 7c ~nd u of this ml ; it shull bea d ccptive 
act or pradke in counc tion with ,1 consumer transaction for a .~lpplier to 
repre.sent, di ·ectly or indirectly, that an item of cousumcr commodity, or 
that any prut of an item of consumer w m modity> is ne,,."' r unused when 
such is not the focl. or to misr1;pre~cnl the extent of previous use 1hereol: 
or to fujl to m~tke elem and conspir..."1.101.IB disclosures., prior to tim of offer, 
to the eon.'ium~r or prospective rnnsumer that an 1tem of consumer 
commodi y has been used. 

7. Petitioners fail to cstubli ·h that Division fin in s arc not supported by 

substan ial cvi<len-:e. The Divi<;ion 's Citatio11 alleged 29 counts of UCSPA and Division 

Rule vio!aiions ; the Divisi ri rcque~red 72 500.00 in administrative fines . The HcMing 

OJficer upheld all but ri ve counts And recommended nn ad inistr tive fine totaling 

$5 -~000.00, whi 1 w 1ts adopted by the Division Dfrector. It was held thut Ms. Lambert 

was a supplier under lht UCSPA and wa.<l therefore jointly and se;:verully Jiablc for the 

fmes assessed a.gains Spa Co-op and T Ci ty. 

It P~ti ti ners have 110 identified any spocilk findings of fact that they wish 

to challenge. T ey also fo il o ~ile the Division rtlt.'.Otd und thus fai l lo murshal t . c 

evidence in supp0rt of 01e Division's finding · of fact as r~quire<l by Sub ct ion RJ 51-4~ 
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902(3). Ptli io1ers challenge tht <.:onclusion that f\ .i;. La 1bert is pcrs nully liablc for 

violations of tht UCSPA, mai ntaining tbut she a tcd only on beJ alf of Spa Cu~op and 

Tul1 City, which cntiti e."l were tJ1e ccntrnctiog purtie ~md the sellers. Petitioners ' 

Memorandum, pp. 5-6. Petitioners • lrthei- argue that th admini~1.rativc fines as~es~ed ore 

excessive and constitute a violation of the Eighth Amendment. Id , pp. 1-5. Becallse 

Petitioners hav~ not identified any findings they chal!cngc antl huve not m t lht 

mun;hn]fo.g requlre1 1ent, und bec.Ausc t c Pre. hHng Officer is cntiUt-0 to judge the 

crcdjbility of all witnesses, weigh the te.-.limony of witnesses, and dra,,; rc1u1onahlt 

inferences from heir testimony~ 1 the Division's findings o •• fact are adopted and 

incorporate<l herein. 

C. Personnl Liability 

9. Petitioners have faikcl to CStlthlbh that Ms. Lam btlrt wnnot be held jointly 

and severally Hable {>r UCSPA violations, A llh,1ugh Petitioner£< huve not cited t.o the 

Division record to ind-icute where they raised lhe issue of Ms. ,amberfs liability, a 

review o r tht: record indicate-<: thaL the issue was mi.sod !o the Presiding Officer und tJ1e 

Pre.siding Oftlcerruled on M . Lambort' .i; per~vnal li biHty. Thertil'ore, the jgsuc wa: 

preserved fo r agt:nt:y review. 

1 0. Petitioners roly on provisions ir the ah Rev1sed Lfrn.itc<I Lfahili1y 

Company Act (Section 48-21.:-601) and the Utah Revised Uniform Limited Li~bility 

Company Act (Section 48-3a-3O4) whic d~u1 with the rability of organizers, members> 

unugers and employee..<., but us not.ed by the Di vb ion, Petirioncrs twerlook the l.JCSPA 

4 Stale v. Waldro11. 2002 lrf App 175, p rn. 16, S l P.:hl 2 J. 
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provisions u.ooe- whic Ms. Lambc1t i.~ a st1pplit!'r, a person5 ·who rcguiar! y solicited, 

irngagttd in or enforced conimm r lr.insuclions such . s the :ale orho tubs. Subs~lion 

3-.l 1 ·3(6), The record indk.ates th :t Ms. Laml crt was per::;onaUy involved ' th each 

consumer Ira ~action identified in the Cilation. The Division Citation properly named 

M.~. Lambert both individually and as offictr, director, manager, agent and/or owner or 

Spa Co-Op and Tub Cily. Conlrnry to Pctitio cm' posi tion. no allegations() ('piercing the 

corporate veil Ctn: neces,Sary in the Citation n~ nn l~ga) nuthority bas beeo presented to 

estllblish thi.tt the corpornte shield doctrine is applicable to p1·otcct a p1:1r:-;on who bas 

violated tbt: UCSPA The Presiding Officer correctly jutcrpreted the hmguagc of(he 

UCSPA to concl u<lt: that the UCSPA specifically uppUes to the alfcgatlcms iu this case. 

A.~·.1·oclated Gen. Contrs; ii J 8. 

11. TI1e Division is rc:quir-e<l lo ·onsb1Je the UCSPA to promote -certain 

polidt , jnc]uding protecting consumet~ from StippUcrs who commit deceptjvc and 

unconscionahle sales praclice:s. Subsection 13-11 -2(2). Under Subsection 13-J 1-3(6); 

Ms. Lambert's activities in her rolt: as officer, director: agenl, umilor owner of. 'pa Co-op 

and Tub City were suffo.:i~nt to suppott a condu.c,ion tha! she en~agcd in or enforced 

coos 1.m r traosacti M. Moreover, the cvidcnc in<licat~ lfillt the onsumers dealt 

dircctJy with Ms, I..imberL in purchasing hot tuh}l und in requesting dcliv ry, repairs, 

mi~siJ1, accessories, rcfun s, etc. Tht:.refore, the Prcsidjng Offo:t:r reasonably conclu<lt:d 

that Ms. Lambert wat. persona .ly iablc. 

5 A "person" iMI, dus an "inJiviuuni, co oration, govemmcnt ... or" yo er lcgnl e, iry " Suh~,..c1io11 
Jl-11 -J(S}. 
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D. l•'ine Amount is Exc~ssivc in Relation to the Gr~vify of the OffEnse 

12. Peti tioners a:rgu ~ that the assess ti fines wl!r~ unconstitutionally c,'<c~~ive 

and <lo nc.> bear a reasonable rcJationship to the gruvity of he offi nse. Th i.1 F,ighth 

Amendment staies "[e]x.ce.;sive bai l shall not be required, nor excessive fines impo~-ed. 

nor crucJ and unw,ua.l puni~h01eut inflicted. U.S. Cons:li!ulion, Amendment Vll I. In 

United Stale~-: v. Ba/akajlan, 524 lJ .S. 32 1, lH ( 1998), the Supreme Court hdd that the 

amount c f u furfoiture must hear some relationship t-0 the gravity >f° l1e offense. Th 

Utah Court of Appoals has al. o i,(aled thl:\t a fine violates the Eighth Amen<lu1cnt if i is 

"gro.-;~ly disproportionaJ to the gravity of a defendunf s offerrne. >> Bren( Brown 

Dealership.1· ~- Tax Cmmn 'n, Motor Vehicle Enforcemem Dill., 2006 UT App. 26 1, l39 

P .3d 29t\ I 6. A fine assessed should c compatcd lo the ma.-.c inrnm that conl i have 

h en levied; lhe ex tent of the unlmvfol activity and amoulil of illegtil gain should he 

considered 111 relation to the penalty and tho harm ~..iuse<l. Jd., flt 20. 

13. A Uh ug trn: Division has the po,-i.-cr t () assess Jines up to $2,500.( 0 for 

each UCSPA violation ndcr Sllhsection 13-1 - l7(4)(b .. , it is not :w llicien t to simply 

consider the max imum line Lhal (;Ull be assesse.d for UCSPA violutions. Rather, ut1der 

lJrown and Bajak .flan, it L ul1m impo1tant to consider the l!'x ltml r f the 1 nJawftil act ivi ty, 

the amount ~if illegn) gain, and tbe h rm caused. 

14. The max.imurn me thnt the Division could asse ·s for two vLolations 

involving Spa Co-op is $5,000.00; the maximum Umt could be as sscd a.c; t) violations 

i1 volviug Tub City is $50)000.00. A~ noted in theFindiJ1gs of Fad :-ieclion above, many 

of the consumers identi lied in he Citation did not rccciv~ a. hol tub, returned r ir hol tuh 

ln PeLitioners for repairs, or have the hc~t tub in lb ·ir pu ·session but never rcccivo<.I the 

10 



repairs nce<letl to m~kc thefr hot tub functi.onnl . A~ tn Sp Co-op, a c.;onsumcr pa1<l 

2,800.00 for a (lib he never rcteivc;{i, a1)d ftnnther had a lub tJmt cost $\850.00 vi Lh 

cracked llbergla::.s tfou wi.1s ne·vcr repuired. As to Tub City, tic c nsumcrs who testified 

that their hot tuh is not functio nal paid a 1 lal 0{"$191 I 63 . l l for their hot lubs.6 Two 

remah1ing consumers, w ho p<-1i d a totat or $4,750.00 fM their hot tuhs, testified that they 

did no! receive acc~s~ories such as pillows. cover li fts, and th correct hot tuh cover. All 

consmners testified and :rm.wided docnn11mtation of ri uruerous, repeated call~, emails and 

visits to Pctitit',r1er!'-i' plnce of bu~iness io attempts co get their ot tubs serviced and to 

receive the h'1rguined-for acoe.-::mries. Such lm wblc and inconvenicn e sufterod by the 

consumers while they attempted to obtahi i-epairs and mi~sing produ ts i also coMidere<l 

as pa1t o l' 1eir loss. 

15. Petitioners maintain that they hn<l employees or ind pendent contractors 

who mi~11resented that t.hey provided 1·epairs t th con~umen when !hey info t lmd not 

done i:;o> but ultimately, Peti tioners are re.':iponsibk f'i:lr the work of l]H:: ir employees and 

independent contractors. Petitioners also duim that t ey made Httle profi t from their 

salt!s of hot tuh..c; 10 the consumers und that it would oe impossible for Petitioners to pay 

the a ·~essed fines. Howevc::r, P titfontln; hnve fail ed lo nuu'Sbal th~ ev idence ifl !he record 

(o estabJish llle arnounts of & l y pru ti ts t:o Pcljtlonern or ai1y Ji nn u1 0t nts by "vhich 

administralivc: tines agflinst them could oo reduced for such thiugs f'S any third~pat y '>O le 

of a hot luh by fl cornumei-. Without such t:videncc: therefore, it is re~onnbk to <'IS:mmc 

thaL tht: Spa Co-01 con~umers snf(eretl a loss of approximately $3,50 for a hot tub that 

Wtl!i 110 Iongcr in iJ e c-011SUmcr•. Jiosscssion .and wmther ho t • ub with a er, ck in he 

fiberglass. fl i: reasonab e to w~umc th at the Tub City ounsurucrs sullt:red a fo s.'l ot' 

,; Several uf these cousumer:i eJ:io stUied tbm they did not recei ve certain nCGessor ics, 
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fiJ)pmxit ,lldy $20,000.00 for hot tubs that are not fun :tional> thosr; missing proper 

,~cc.:css-,ories,. nd the consumer~• los time and inconvei,i~m:e i.11 dealing with these 

problems. An a lditio ~l penalty of $500.00 i8 m;. ·essed for the Spa Co-op transactions 

and $2,000.00 for the Tub City transm.:tions as a deterrent Therefore., the oh1l fine 

us~essed against Spa Co-op is $4,000; the total fine as~~.'>ed against ·rub City 1~ 

,22 000.00, A.c; M.1;. r .umber! is a supplier; ,c;he is jointly aod severally (fa ble fo r the tnta) 

fi t'l c.~ a.-1se~~d uga..h1sL Spa Co-op and Tub City. 

R. Summ:uy 

l 6. In sum, Petitioners have failed to establish that Ms. Lambert could no be 

held personally liable tmdcr th~ UCSPA. The Division 's <ledsion that Pcti joners 

violated the UCSl' A is therefore uffmned. 1-Iowover, th(: ad.minis rativc fints assessed 

against Petitioners are mudified. 7 

7 The Divis ion's request that the matt.er ~ di~missed OJJ the grvUT1ds thafPetitioner.f I.> ·er fa ils to meet the 
ruJe,s governing briefs: on agency wvi.ew (Opp osition (o Agency Review, pp. 4-.) is <lcnicc.l. I\ mo ·on o 
dismiss m y ,we bt brought on a ar1'l.lment thar tlle plc .cl ing <ir memo ndum is insu flidcnt. Subsection 
Rl:Sl -11- 02(2)(bJ(i). 
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• 
OliDF:R ON REVn:w 

For the for go ing reasvrn;, the Divi.sion of Consumer l'rNcctio11' s Ord r of 

Acfjudication i~ am med. but the fine:; assessed arc modified as stated h(rrcin. 

NOTICE OF RTGHT TO APPEAL 

Ju iciul Rev'cw of this Order muy be obtait)cd by filing a Petition fi r Review 

with the District Court within JO days at1er tht issuance of this Ortler. Any Petition for 

Review mut;I comply with tho requirement of Soctiom, 630-4-401 and 630~4-402, Utah 

Code Annotated. ln the aJ1e.rnative, but not rcqu.irt:<l 111 order to oxhatIBt administrative 

remedie~, reconsideration muy be requested pur~uant to Baurgeuus v. Department of 

Commetce, 1:1 al. , 98 l P.2d 414 (Utah App. 1999) within 20 d 1ys after the dak of this 

Order pursuant to Section 630-4-302. 

'"((., 

Dated this 2 7 -day ofl•cbru:ary., 2017. 

v~~ 
Francine A. Oiani F,xecutiv 
Utah Department of Comm 
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• 
CERT1FICATR OF MAILINlr 

I cerlify that 01 th 'l]!\\,y of febnmry 20 17, the undersigned mailed a tru~ und 

co1Tec copy of tht! foregoing Finding::. ulT~ct, -•oncl.rn ion~ of Law and Order n Review 

by cert ified and first class mail to: 

lvfATTiruw (j KOYLE ESQ 
2661 WASHJNGTON !3LV D STE 103 
OGDEN UT 8440 l 

and caus a copy to be eJcctronically mailed to: 

Daniel O'Bunnon, Dirccto (dubam10n rn ah.gov) 
Oi vision of Consumer lr-<>-lcct io 
160 East 300 Sou(h 2n•1 Fl or 
Salt Lake City, T 841 t I 

.le ff Buck.nee, t'\ssistan! A llomey Cciwml (Jbuck.J er@utah.gov) 
OHice of the /\ttomey Gei eral 
l 60 East 300 South 
SuJt Lake City, UT ~4111 





DIVISION OF CONSUMER PROTECTION 
DEPARTMENT OF COMMERCE 
P.O. BOX 146704 
160 EAST 300 SOUTH 
SALT LAKE CITY, UT AH 84114-6704 

BEFORE THE DIVISION OF CONSUMER PROTECTION 
OF THE DEPARTMENT OF COMMERCE 

OF THE STATE OF UTAH 

IN THE MATTER OF: 

BAJIO, LLC, a Delaware limited liability 
company doing business as BAJIO MEXICAN 
GRILL; 

BAJIO MOUNTAIN WEST, LLC, a Utah 
limited liability company doing business as 
BAJIO MEXICAN GRILL; and 

LOGAN C. HUNTER, individually, 

RESPONDENTS. 

I 

i ORDER ON BAJIO'S SECOND MOTION 
I 

i TODISMlSS 
' 
I 

; Case no. : DCP 86673 
I 

I 

Bajio, LLC, a purportedly dissolved Delaware limited liability company, has filed a 

Motion to Dismiss the administrative proceeding brought by the Division of Conswner 

Protection (the "Division"), based upon an argument of an absence of statutory authority to bring 

the Amended Citation (the "Citation") under U.C.A. §13-2-6(3). For purposes of this Order, the 

moving Respondent shall be referred to as Bajio or the "Respondent." 

The important question posed by Bajio in this, its second Motion to Dismiss, is whether 

there is statutory authority for the Division to bring its Citation against a purportedly dissolved 

limited liability company based upon alleged violations that took place approximately eight years 

ago. 



I. The Division has authority to bring its Citation under U.C.A. § 13-11-17( 4)(a) 

The Division is not con.fined to stating authority for its Citation only in the first paragraph 

of its pleading. If valid authority and grounds exist for its claims are set forth in the separate 

Counts of the Citation, the Citation should not be dismissed. 

The facts of the Citation are based upon the alleged dealings of a franchisor with its 

franchisee. Violations of the consumer protection statutes and ruJes wi.th regard to franchises is 

found in part in Rl52-l 1-11. Count 1 and 2 of the Citation are premised upon Rl52-l 1-

l l (B){l 0) and Count 3 is premised upon RI 52-11-11 (B)( l) and (3)1. These rules are 

promulgated under the authority granted by the Utah Legislature2 under the Utah Consumer 

Sales Practices Act (the "UCSP A"). Subsection 17( 4)(a)3 of the UCSPA grants substantial 

authority to the Division and provides: 

"in addition to other penalties and remedies set out under this chapter, and in 
addition to its other enforcement powers under Title 13, Chapter 2, Division of 
Consumer Protection, the division director may issue a cease and desist order and 
impose an administrative fine of up to $2,500 for each violation of this chapter 
( emphasis added). 

This statute expressly states that the director of the Division has enforcement authority in 

addition to that ofU.C.A. §13-2-6(3), relied upon by Bajio in its motion. 

Further, the first section of R 152-11 states that: 

"The purposes and policies of these rules are to ( 1) define with reasonable 
specificity acts and practices which violate Section 4 of the Utah Consumer Sales 
Practices Act ... " 

1 The numbers of the rules referenced in the Citation are improperly designated or typed as RI 5-22-11 m the 
Citation. However, the full text of the rules is included verbatim in the Citation and gives the Respondent adequate 
notice of the basis for the Citation. 
2 RI 52-11-1 (a) provides that the substantive rules of R 152-11 "are adopted by the Director of the Division of 
Consumer Protection pursuant to Section 188 of the Laws of Utah, 1973 (Utah Consumer Sales Practices Act, Utah 
Code Annotated Section 13-1 1- 1 et seq , as amended " 
3 Again, the D1V1s1on's c1tat10n to this statute in its Opposition Memorandum 1s improperly designated or typed as 
Utah Code § I 3-11-4. However, the full text of the relevant portion of the statute is included verbatun m its 
Opposition Memorandum and gives the Respondent adequate notice of the statutory basis for its argument Further, 
Baj to apprehended this reality and cites the proper statutory reference in its Reply Memorandum at p 4 
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The Count 1 and 2 allegations based upon R152-1 l-11(B)(10) and the Count 3 allegations based 

upon Rl52-l l-1 l(B)(]) and (3) are precisely those kinds of "specific acts and practices" relating 

to franchises that are violative of Section 4 of the UCSPA and are not limited to the statutory 

authority of U.C.A. §13-2-6(3). 

Bajio makes no argument in its Reply memorandum against the authority of the Division 

to bring a Citation based upon the claims of Counts 1 through 3 under R152-11-1 l(B)(l), (3) 

and/or (10). 

Bajio's sole argument with regard to U.C.A. §13-11-17(4)(a), is based upon its position 

that such statute "encompasses current or ongoing behavior - [stating]: the division director may 

issue a cease and desist order and impose an administrative fine of up to $2,500 for each 

violation of this chapter. The use of the conjunction "and" makes clear that the foregoing 

language is geared towards current and ongoing violations as a "cease and desist order" is only 

applicable to current and ongoing actions" (Reply Memorandum p. 4). 

However, cease and desist orders also are geared towards future and potential actions. 

The granting of a cease and desist order lawfully precludes future violations. Although it may 

seem unlikely or even very doubtful that Bajio would ever return to its activities of granting 

franchises in the State of Utah, it is a not without the realm of possibility. It could renew its 

status as a limited liability company and conduct business in Utah or elsewhere. The assertions 

of Bajio that it will never do so do not eliminate the possibility. The Division has a legitimate 

right to foreclose such possibility entirely by issuing a cease and desist order.4 If the other 

factual elements are present to establish the asserted violations, the Division is authorized by 

statute to pursue and obtain both the cease and desist order, and a fine. The conjunctive 

4 Division cease and desist orders customarily include a notice that violating a cease and desist order constitutes a 
third degree felony under U.C.A. § 13-2-6(2). Such a serious consequence renders an even greater impetus to future 
compliance by a franchisor, or a fonner franchisor. 
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language of the authorizing statute by the use of the word "and" is not dispositive of the question 

of the Division's authority to pursue the claims under Rl52-l 1-l l(B)(l), (3) and/or (10). 

No other argument is offered to counter the Division's authority to bring its Citation 

under U.C.A. § l3- l l-l 7(4)(a), and its claims under RI 52-11-11 (8)(1 ), (3) and/or (10). 

In addition to the analysis and conclusion below in Section II of this order, the Citation 

will not be dismissed on the basis of a Jack of authority to pursue the present claims, 

notwithstanding the apparent fact that Bajio is not currently pursuing franchise operations in the 

State of Utah. 

II. On the basis of the present record in this matter, the Division's authority to bring 
its Citation under U.C.A. § 13-2-6(3) cannot be determined as a matter of law. 

Bajio's motion is based upon the assertion that the Division has no authority under 

U.C.A. § 13-2-6(3) to bring the Citation in this matter because B~jio is presented as a dissolved 

entity5 and "is" not "engaged" in any violation at the time that the decision was made to file the 

Citation. Quoting text from a Utah case discussed below, Bajio asserts that the question here 

turns on a fine distinction of what the meaning of the word "is" is. 

Because U .C.A. § 13-2-6(3) is a distinct and possible second grounds for the authority of 

the Division to bring the Citation, this possibility will be analyzed in this Section of this Order. 

It is important to note that the plain language of the mandate of U.C.A. § 13-2-6(3) for the 

Division to take enforcement action is not whether Bajio "is" in existence and "engaged" in 

violative action at the time that the decision is made that enforcement action is to be promptly 

5 At the time of the hearing of Bajio's first Motion to Dismiss (based on statute of limitations arguments), this 
tribunal stated that it would accept, for purposes of that argument, that Bajio was dissolved. A proffer was made 
that the entity was dissolved, supported by means of a document purportedly from a Delaware state agency. The 
document was not exam med by the presiding officer, was not moved to be accepted as an exhibit and was not 
accepted as an exh1b1t. No testi.mony or evidence was adduced at the hearing on the motion regardmg possible legal 
successors to Baj10 It was the view of the tribunal that the statute of limitations arguments did not hinge on the 
current existence of the entity Now that the present existence, in fact, ofBaJm has become a possible turning pomt 
in the U.C.A. § l3-2-6(3) argument, proper proof of the existence, dissolution and possible successors m interest 
becomes more relevant, and possibly necessary It is not to be assumed for purposes ofth1s Motton. 
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taken, but whether the "division has reasonable cause to believe" (emphasis added), that Bajio 

was then engaged in violating the statute. We have no or little indication, on this motion to 

disrruss, as to what the reasonable belief of the Division was at that time. 

At the administrative hearing in this matter, it might be simple to determine that the 

Division knew of the expired status of Bajio, that Bajio could not be presently engaged in 

violative actions, and that it was without authority to act under U.C.A. §13-2-6(3). In an 

informal proceeding, as this is, it is difficult to elucidate these facts owing to the lack of 

discovery procedures. 

What the statute does not plainly tell us is what should be done if the Division reasonably 

believed (at the time that the decision was made to file the Citation), that Bajio was then 

currently violating the statute, but subsequently learns that Bajio was dissolved and without 

successors, and was not engaging in violative activities at the time that the Citation was filed. In 

such case, should the Division dismiss its U.C.A. §13-2-6(3) claims or should it then continue 

with its Citation, pursing claims regarding possible violations of the past? Because of its U.C.A. 

§ l3-l l-17(4)(a) independent authority to impose cease and desist orders and to assess fines, this 

question may be of small moment in this matter. 

If, on the other hand, the Division had reason to know that Bajio did not presently exist, 

had no legal successors in violative activity in the State of Utah, and did not exist at the time that 

the decision was made to file the Citation. the Bajio argument appears valid. In such case, the 

U.C.A. § 13-2-6(3) claims should be dismissed, when these facts are brought forth in the 

administrative proceeding. 
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In making its argument about the present tense requirement of a U.C.A. § 13-2-6(3) claim, 

Bajio sites the Utah Court of Appeals6 decision of Prows v. Labor Commission, et al., 333 P.3d 

J 261, 20 I 4 Utah App. LEXIS 196 (2014 ). Prows was a brick mason for over 25 years when he 

suffered a serious injury that left him without work for a period of three years. He sought a 

determination before the Utah Labor Commission that he had a permanent total disability. After 

he filed his claim, but prior to the administrative hearing on his claim, Prows returned to gainful 

emp]oyment (not as a brick mason). In denying his claim for pennanent total disability, the 

Labor Commission held that he had to meet the four requirements of the statute. The first of 

these was a showing that "(i) the employee is not gainful1y employed." This Prows could not do, 

as he was employed at the very time when he was required to show that he met this condition. 

The Division's hypothetical of a peace officer citing a moving vehicle while in the very 

act of violating the lawful speed limit is inapposite here and has no merit. 

The conclusion drawn in this Section of the Order may not satisfactorily address the 

Division's stated concern that it should be able to pursue U.C.A. § 13-2-6(3) remedies against a 

respondent who deceived consumers and simply walks away with his ill-gotten gains, but 

inunediately ceases business before the Division may react and bring a Citation (Opposition 

Memorandum p. 2). Perhaps, the Division is left to address this concern only through its other 

enforcement powers, such as those under U.C.A. §13-11 -17. Alternately, the Division may wish 

to pursue legislative expansion of its U .C.A. § 13-2-6(3) enforcement powers. As stated in Prows 

"[o]ur task is to interpret the words used by the legislature, not to correct or revise them." Id at 

p. 1264. 

6 Bajio refers to this case as a Utah Supreme Court decision. However, the Utah Supreme Court denied the petition 
for certiorari in the case (see Prows v LBR Commn, 341 P 3d 253, 2014 Utah Lexis 230). The language quoted m 
the BaJio memorandum is text taken from the Court of Appeals' decision. 
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III. Respondent's Motion is not presented as a motion for summary judgment 

The Motion to Dismiss of Bajio is also not granted because it shouJd have been brought as 

a summary judgment supported by affidavits or references in the record that show that there is 

undisputed evidence showing the absence of a necessary element of the claim, or of the 

Di.vision's authority. 

The Motion before this tribunal at present is one to dismiss the Citation of the Division. 

A dismissal is to be granted only when the allegations of the Citation itself fail to state a claim 

upon which relief may be granted or other good cause exists. See Rl51-4-301(c) and (d). The 

focus must be on the allegations of the Citation. 7 If other facts are to be considered, the proper 

procedure is to make a motion for summary judgment and supplement such motion with 

affidavits and portions of the record on disputed or undisputed facts bearing specifically on the 

grounds for the motion. 

In the second paragraph at page 3 of its Motion, Bajio recites a litany of assertions about 

when it ceased operating in the state of Utah, offering franchises, and about the cessation of 

business by the franchisees with whom it conducted business. These statements are wholly 

unsupported in the record and there are no affidavits or admissions cited to this tribunal. Further, 

there are no affidavits, or even assertions in the Motion, about what the Division had "reasonable 

cause to believe" regarding each of these assertions at the time that the decision was made by the 

Division to file its Citation. To address this matter in its present procedural format as a motion to 

dismiss, we must Jook solely within the confines of the language of the Citation itself to 

determine if, at the time of the filing of the Citation, the Division had "reasonable cause to 

believe that [Bajio J is engaged" in violating the consumer protection statutes or rules. Our 

7 A tribunal's function on a motion to dismiss "is not to weigh potential evidence that the parties might present at 
tnal, but to assess whether the plaintiff's complaint alone is legally sufficient to state a claim for which relief may be 
granted." Sutton v Utah Stale Sch for the Deaf & Blind, 173 F 3d 1226. 1236 (10th Cir 1999) 
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analysis must depart from the point of what the Division had "reasonable cause to believe," from 

the language in the Citation. 

The only statement about the existence of Bajio in the Citation is in the first numbered 

paragraph. The first sentence of this paragraph states; Bajio, LLC was a Delaware limited 

liability company established in August 2005 with a principal place of business of 2711 

Centerville Road Suite 400 Willington (sic) Delaware 19808." 

Here some uncertainty may exist. The operative words in the Citation are "was" and 

"established." Nothing is clearly said about whether the entity still existed, when or if it ceased 

to exist, what franchise business it was then pursuing or what the status of these matters may 

have been at the time that the Division made its decision to pursue the Citation or at the time of 

the filing of the Citation. 

It is somewhat probative (but certainly not conclusive), that the Certificate of Service 

incorporated in the Citation reflects that the Division attempted to complete service of the 

Citation by mailing to the Centerville Road address in Delaware, possibly indicating that the 

Division had reason to believe that the entity still existed and could be reached at that address. 

All of this is academic speculation, however, as the hearing in this matter should be 

helpful in determining what the Division had "reasonable cause to believe" at the time that the 

Citation was filed. After proper factual development of its case at the administrative hearing in 

this matter, it may be appropriate for Bajio to request dismissal of any U.C.A. § 13-2-6(3) claims 

against Bajio. This, however, would not override the U.C.A. §13-ll-l 7(4)(a) claims addressed 

above in Sectionl of this Order. Such claims would survive any evidentiary presentation 

regarding what the Division had a reasonable cause to believe about the then current existence or 

violative activities of Baj io, or of its successors in interest. 
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------ -- --

ORDER 

The Motion to Dismiss of Bajio is denied. The Division has ample authority under 

U.C.A. § 13-11-17( 4)(a), and its promulgated and cited rules of Rl 52-11-11 (B)(l ), (3) and/or 

( l 0), to bring its Citation against Bajio. On the present status of the record in this matter, it 

further cannot be determined as a matter of law that the Division does not also have authority to 

bring its Citation under U.C.A. § 13-2-6(3). If relevant or meaningful, the question of the U.C.A. 

§ 13-2-6(3) authority of the Division to bring claims can be sorted out at the administrative 

hearing in this matter, based on evidence adduced at that time. 

DATED January l~l 7, 

BRUCE L. DIBB, PRESIDING OFFICER 
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CERTIFICATE OF SERVICE 

I hereby certify that I have this day served this ORDER ON BAJIO'S SECOND 
MOTION TO DISMISS on the parties of record in this proceeding set forth below by delivering 
a copy by email to: 

Bajio Mountain West, LLC 
and Logan C. Hunter 

Richard A. Roberts 
robertsr@provolawyers.com 

Bajio, LLC 

Greggory J. Savage 
gsavage@rqn.com 

Gregory S. Roberts 
groberts@rqn.com 

Division of Consumer Protection 

Liz Blaylock, Investigator 
lblaylock@utah.gov 

Jacob Hart, Investigator 
ihart@utah.gov 

Dated this l~ay of January, 2017. 

/s/ Bruce L. Dibb 
Bruce L. Dibb 
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DIVISION OF CONSUMER PROTECTION 
DEPARTMENT OF COMMERCE 
P.O. BOX 146704 
160 EAST 300 SOUTH 
SALT LAKE CITY, UTAH 84114-6704 

BEFORE THE DIVISION OF CONSUMER PROTECTION 
OF THE DEPARTMENT OF COMMERCE 

OF THE STATE OF UTAH 

IN THE MATTER OF: 

I 

BAJJO, LLC, a Delaware limited liability j ORDER ON BAJ10'S SECOND MOTION 
company doing business as BAJIO MEXICAN ! TO DISMISS 

I 

GRILL; i 

BAJIO MOUNTAIN WEST, LLC, a Utah 
limited liability company doing business as 
BAJIO MEXICAN GRILL; and 

LOGAN C. HUNTER, individually, 

RESPONDENTS. 

! Case no.: DCP 86673 
j 

' ' 
I 

I 

I 

Bajio, LLC, a purportedly dissolved Delaware limited liability company, has filed a 

Motion to Dismiss the administrative proceeding brought by the Division of Consumer 

Protection (the "Division"), based upon an argument of an absence of statutory authority to bring 

the Amended Citation (the "Citation") under U.C.A. §13-2-6(3). For purposes of this Order, the 

moving Respondent shall be referred to as Bajio or the "Respondent." 

The important question posed by Bajio in this, its second Motion to Dismiss, is whether 

there is statutory authority for the Division to bring its Citation against a purportedly dissolved 

limited liability company based upon alleged violations that took place approximately eight years 

ago. 



I. The Division has authority to bring its Citation under U.C.A. §13-1 l-l 7(4)(a) 

The Division is not confined to stating authority for its Citation only in the first paragraph 

of its pleading. If valid authority and grounds exist for its claims are set forth in the separate 

Counts of the Citation, the Citation should not be dismissed. 

The facts of the Citation are based upon the alleged dealings of a franchisor with its 

franchisee. Violations of the consumer protection statutes and rules with regard to franchises is 

found in part in R152-I 1-11. Count 1 and 2 of the Citation are premised upon Rl52-l l-

l l(B)(l 0) and Count 3 is premised upon R152-l 1-l l(B)(l) and (3)1. These rules are 

promulgated under the authority granted by the Utah Legislature2 under the Utah Consumer 

Sales Practices Act (the "UCSPA"). Subsection 17(4)(a)3 of the UCSPA grants substantial 

authority to the Division and provides: 

"in addition to other penalties and remedies set out under this chapter, and in 
addition to its other enforcement powers under Title 13, Chapter 2, Division of 
Consumer Protection, the division director may issue a cease and desist order and 
impose an administrative fine of up to $2,500 for each violation of this chapter 
( emphasis added). 

This statute expressly states that the director of the Division has enforcement authority in 

addition to that ofU.C.A. §13-2-6(3), relied upon by Bajio in its motion. 

Further, the first section ofR152-11 states that: 

"The purposes and policies of these rules are to (1) define with reasonable 
specificity acts and practices which violate Section 4 of the Utah Consumer Sales 
Practices Act ... " 

1 The numbers of the rules referenced in the Citation are improperly designated or typed as Rl5-22-l I m the 
Citation. However, the full text of the rules is included verbatim in the Citation and gives the Respondent adequate 
notice of the basis for the Citation. 
2 R 152-11-1 (a) provides that the substantive rules of R 152-11 "are adopted by the Director of the Division of 
Consumer Protection pursuant to Section 188 of the Laws of Utah, 1973 (Utah Consumer Sales Practices Act, Utah 
Code Annotated Section 13-11-1 et seq., as amended." 
3 Again, the Division 's citation to this staMe in its Opposition Memorandum 1s improperly designated or typed as 
Utah Code § 13-1 1-4 However, the full text of the relevant portion of the statute is included verbatim in its 
Opposition Memorandum and gjves the Respondent adequate notice of the statutory basis for its argument. Further, 
Bajio apprehended this reality and cites the proper statutory reference in its Reply Memorandum at p 4 
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The Count 1 and 2 allegations based upon Rl52-1 l-l l(B)(10) and the Count 3 allegations based 

upon R152-l l - l 1(8)(1) and (3) are precisely those kinds of"specific acts and practices" relating 

to franchises that are violative of Section 4 of the UCSPA and are not limited to the statutory 

authority of U.C.A. §13-2-6(3). 

Bajio makes no argument in its Reply memorandum against the authority of the Division 

to bring a Citation based upon the claims of Counts 1 through 3 under Rl52-l l-l l(B)(l), (3) 

and/or (10). 

Bajio's sole argument with regard to U.C.A. §13-1 l-17(4)(a), is based upon its position 

that such statute "encompasses current or ongoing behavior - [stating]: the division director may 

issue a cease and desist order and impose an administrative fine of up to $2,500 for each 

violation of this chapter. The use of the conjunction "and" makes clear that the foregoing 

language is geared towards current and ongoing violations as a "cease and desist order" is only 

applicable to current and ongoing actions" (Reply Memorandum p. 4). 

However, cease and desist orders also are geared towards future and potential actions. 

The granting of a cease and desist order lawfully precludes future violations. Although it may 

seem unlikely or even very doubtful that Bajio would ever return to its activities of granting 

franchises in the State of Utah, it is a not without the realm of possibility. It could renew its 

status as a limited liability company and conduct business in Utah or elsewhere. The assertions 

of Bajio that it will never do so do not eliminate the possibility. The Division has a legitimate 

right to foreclose such possibility entirely by issuing a cease and desist order.4 If the other 

factual elements are present to establish the asserted violations, the Division is authorized by 

statute to pursue and obtain both the cease and desist order, and a fine. The conjunctive 

4 Division cease and desist orders customarily include a notice that violating a cease and desist order constitutes a 
third degree felony under U.C.A. §13-2-6(2). Such a serious consequence renders an even greater impetus to future 
compliance by a franchisor, or a former franchi sor. 
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language of the authorizing statute by the use of the word "and" is not dispositive of the question 

of the Division's authority to pursue the claims under RI52-l l-I l(B)(l), (3) and/or (10). 

No other argument is offered to counter the Division's authority to bring its Citation 

under U.C.A. § 13-11-17( 4)(a), and its claims under R 152-11-l I(B)(l ), (3) and/or ( 10). 

In addition to the analysis and conclusion below in Section II of this order, the Citation 

will not be dismissed on the basis of a lack of authority to pursue the present claims, 

notwithstanding the e;tpparent fact that Bajio is not currently pursuing franchise operations in the 

State of Utah. 

II. On the basis of the present record in this matter, the Division's authority to bring 
its Citation under U.C.A. § 13-2-6(3) cannot be determined as a matter of law. 

Bajio's motion is based upon the assertion that the Division has no authority under 

U .C.A. § l 3-2-6(3) to bring the Citation in this matter because Bajio is presented as a dissolved 

entity5 and "is" not "engaged" in any violation at the time that the decision was made to file the 

Citation. Quoting text from a Utah case discussed below, Bajio asserts that the question here 

turns on a fine distinction of what the meaning of the word "is" is. 

Because U.C.A. §13-2-6(3) is a distinct and possible second grounds for the authority of 

the Division to bring the Citation, this possibility will be analyzed in this Section ofthis Order. 

It is important to note that the plain language of the mandate of U. C.A. § 13-2-6(3) for the 

Division to take enforcement action is not whether Bajio "is" in existence and "engaged" in 

violative action at the time that the decision is made that enforcement action is to be promptly 

5 At the time of the hearing of Bajio's first Motion to Dismiss (based on statute of limitations arguments), this 
tribunal stated that ,t would accept, for purposes of that argument, that Baj io was dissolved A proffer was made 
that the entity was dissolved, supported by means of a document purportedly from a Delaware state agency. The 
document was not examined by the presiding officer, was not moved to be accepted as an exhibit and was not 
accepted as an exhibit. No testimony or evidence wac; adduced at the hearing on the motion regarding possible legal 
successors to Bajio. lt was the view of the tribunal that the statute of limitations arguments did not hinge on the 
current existence of the entity. Now that the present existence, in fact, of Baj,o has become a possible tunung point 
in the U.C.A § 13-2-6(3) argument, proper proof of the existence, dissolution and possible successors in interest 
becomes more relevant, and possibly necessary. It is not to be assumed for purposes ofth1s Motion. 

Page4 



taken, but whether the "division has reasonable cause to believe" (emphasis added), that Bajio 

was then engaged in violating the statute. We have no or little indication, on this motion to 

dismiss, as to what the reasonable belief of the Division was at that time. 

' At the administrative hearing in this matter, it might be simple to determine that the 

Division knew of the expired status of Bajio, that Bajio could not be presently engaged in 

violative actions, and that it was without authority to act under lJ.C.A. §13-2-6(3). In an 

infonnal proceeding, as this is, it is difficult to elucidate these facts owing to the lack of 

discovery procedures. 

What the statute does not plainly tell us is what should be done if the Division reasonably 

believed (at the time that the decision was made to file the Citation), that Bajio was then 

currently violating the statute, but subsequently learns that Bajio was dissolved and without 

successors, and was not engaging in violative activities at the time that the Citation was filed. In 

such case, should the Division dismiss its U.C.A. §13-2-6(3) claims or should it then continue 

with its Citation, pursing claims regarding possible violations of the past? Because of its U.C.A. 

§ 13-11-17( 4)(a) independent authority to impose cea'ie and desist orders and to assess fines, this 

question may be of small moment in this matter. 

If, on the other hand, the Division had reason to know that Bajio did not presently exist, 

had no legal successors in violative activity in the State of Utah, and did not exist at the time that 

the decision was made to file the Citation. the Bajio argument appears valid. ln such case, the 

U.C.A. § 13-2-6(3) claims should be dismissed, when these facts are brought forth in the 

administrative proceeding. 
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In making its argument about the present tense requirement of a U.C.A. § 13-2-6(3) claim, 

Bajio sites the Utah Court of Appeals6 decision of Prows v Labor Commission, et al., 333 P.3d 

1261, 2014 Utah App. LEXIS 196 (2014). Prows was a brick mason for over 25 years when he 

suffered a serious injury that left him without work for a period of three years. He sought a 

determination before the Utah Labor Commission that he had a permanent total disability. After 

he filed his claim, but prior to the administrative hearing on his claim, Prows returned to gainful 

employment (not as a brick mason). In denying his 9laim for permanent total disability, the 

Labor Commission held that he had to meet the four requirements of the statute. The first of 

these was a showing that "(i) the employee is not gainfully employed." This Prows could not do, 

as he was employed at the very time when he was required to show that he met this condition. 

The Division's hypothetical of a peace officer citing a moving vehicle while in the very 

act of violating the lawful speed limit is inapposite here and has no merit. 

The conclusion drawn in this Section of the Order may not satisfactorily address the 

Division' s stated concern that it should be able to pursue U.C.A. §13-2-6(3) remedies against a 

respondent who deceived consumers and simply walks away with his ill-gotten gains, but 

immediately ceases business before the Division may react and bring a Citation (Opposition 

Memorandum p. 2). Perhaps, the Division is left to address this concern only through its other 

enforcement powers, such as those under U.C.A. § 13-11-17. Alternately, the Division may wish 

to pursue legislative expansion of its U.C.A. §13-2-6(3) enforcement powers. As stated in Prows 

"[o]ur task is to interpret the words used by the legislature, not to correct or revise them." Id at 

p. 1264. 

6 BaJio refers to this case as a Utah Supreme Court decision. However, the Utah Supreme Court denied the petition 
for certiorari in the case (see Prows v LBR Commn, 341 P 3d 253, 2014 Utah Lexis 230). The language quoted m 
the BaJio memorandum is text taken from the Court of Appeals' decision 
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III. Respondent's Motion is not presented as a motion for summary judgment 

The Motion to Dismiss ofBajio is also not granted because it should have been brought as 

a summary judgment supported by affidavits or references in the record that show that there is 

undisputed evidence showing the absence of a necessary element of the claim, or of the 

Division's authority. 

The Motion before this tribunal at present is one to dismiss the Citation of the Division. 

A dismissal is to be granted only when the allegations of the Citation itself fail to state a claim 

upon which relief may be granted or other good cause exists. See Rl51-4-30l(c) and (d). The 

focus must be on the allegations of the Citation.7 If other facts are to be considered, the proper 

procedure is to make a motion for summary judgment and supplement such motion with 

affidavits and portions of the record on disputed or undisputed facts bearing specifically on the 

grounds for the motion. 

In the second paragraph at page 3 of its Motion, Bajio recites a Jitany of assertions about 

when it ceased operating in the state of Utah, offering franchises, and about the cessation of 

business by the franchisees with whom it conducted business. These statements are wholly 

unsupported in the record and there are no affidavits or admissions cited to th.is tribunal. Further, 

there are no affidavits, or even assertions in the Motion, about what the Division had "reasonable 

cause to believe" regarding each of these assertions at the time that the decision was made by the 

Division to file its Citation. To address this matter in its present procedural format as a motion to 

dismiss, we must look solely within the confines of the language of the Citation itself to 

determine if, at the time of the filing of the Citation, the Division had "reasonable cause to 

believe that [Bajio] is engaged" in violating the consumer protection statutes or rules. Our 

7 A tribunal's function on a motion to dismiss "is not to weigh potential evidence that the parties might present at 
tnaI, but to assess whether the plaintiff's complaint alone is legally sufficient to state a claim for which relief may be 
granted" Sutton v. Utah State Sch for the Deaf & Blind, 173 F 3d 1226, 1236 (10th Ctr. 1999). 
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analysis must depart from the point of what the Division had "reasonable cause to believe," from 

the language in the Citation. 

The only statement about the existence of Bajio in the Citation is in the first numbered 

paragraph. The first sentence of this paragraph states; Bajio, LLC was a Delaware limited 

liability company established in August 2005 with a principal place of business of 2711 

Centerville Road Suite 400 Willington (sic) Delaware 19808." 

Here some uncertainty may exist. The operative words in the Citation are "wat and 

"established." Nothing is clearly said about whether the entity still existed, when or if it ceased 

to exist, what franchise business it was then pursuing or what the status of these matters may 

have been at the time that the Division made its decision to pursue the Citation or at the time of 

the filing of the Citation. 

It is somewhat probative (but certainly not conclusive), that the Certificate of Service 

incorporated in the Citation reflects that the Division attempted to complete service of the 

Citation by mailing to the Centerville Road address in Delaware, possibly indicating that the 

Division had reason to believe that the entity still existed and could be reached at that address. 

All of this is academic speculation, however, as the hearing in this matter should be 

helpful in detennining what the Division had "reasonable cause to believe" at the time that the 

Citation was filed. After proper factual development of its case at the administrative hearing in 

this matter, it may be appropriate for Bajio to request dismissal of any U.C.A. § 13-2-6(3) claims 

against Bajio. This, however, would not override the U.C.A. §13-l l-17(4)(a) claims addressed 

above in Section! of this Order. Such claims would survive any evidentiary presentation 

regarding what the Division had a reasonable cause to believe about the then current existence or 

violative activities of Bajio, or of its successors in interest. 
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\ , 

ORDER 

The Motion to Dismiss of Bajio is denied. The Division has ample authority under 

lJ.C.A. §13-l l -17(4)(a), and its promulgated and cited rules of R152-l 1-l l(B)(l), (3) and/or 

( 10), to bring its Citation against Bajio. On the present status of the record in this matter, it 

further cannot be determined as a matter of law that the Division does not also have authority to 

bring its Citation under U.C.A. §13-2-6(3). If relevant or meaningful, the question of the U.C.A. 

§ J 3-2-6(3) authority of the Division to bring claims can be sorted out at the administrative 

hearing in this matter, based on evidence adduced at that time. 

DATED January 1A11, 

J3RUCEL.DIBB, PRESIDING OFFICER 
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CERTIFICATE OF SERVICE 

I hereby certify that I have this day served this ORDER ON BAJIO'S SECOND 
MOTION TO DISMISS on the parties of record in this proceeding set forth below by delivering 
a copy by email to: 

Bajio Mountain West, LLC 
and Logan C. Hunter 

Richard A. Roberts 
robertsr@.provolawyers.com 

Bajio, LLC 

Greggory J. Savage 
gsavage@rqn.com 

Gregory S. Roberts 
groberts@rqn.com 

Division of Consumer Protection 

Liz Blaylock, Investigator 
lblaylock@utah.gov 

Jacob Hart, Investigator 
1hart@utah.gov 

Dated this l~ay of January, 2017. 

/s/ Bruce L. Dibb 
Bruce L. Dibb 
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